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CONTEST 
By Fred. S. Knight 


Although dismissed on the ground that it would deprive the bene- 
ficiary of a right to have the question determined by a jury and also on 
the ground of laches because not brought until one day before the expira- 
tion of the contestable period, an equity suit for cancellation of a life 
insurance policy on the ground of fraud in its inception constitutes a con- 
test which renders the defense available in a subsequent action brought 
by the beneficiary after the expiration of the contestable period. Such 
in effect was the interesting opinion of the Florida Supreme Court in 
Prudential Insurance Company of America v. Prescott, 176 Southern 875; 
90 Insurance Law Journal p. 441. 

On October 5, 1931, the Prudential Insurance Company issued a 
policy on the life of one Jerry Prescott which contained a provision that 
it should be incontestable after one year from its date of issue except for 
non-payment of premium. On May 29, 1932 the insured died. On October 
4, 1932, one day before the expiration of the contestable period, the insur- 
ance company brought suit in equity seeking cancellation of the polic\ 
on the ground that the insured had knowingly misrepresented material 
facts as to the condition of his health in his application for the policy and 
also on the ground that the insured was not in sound health on the date 
of the issuance of the policy. The insurer’s bill was dismissed and the 
dismissal was affirmed by the Supreme Court on the ground that the 
company had been guilty of inexcusable laches in withholding its notice 
of election to deny liability until the last day of the contestable period and 
thereby the beneficiary would be deprived of her constitutional rights to 
a jury trial. Thereafter and on April 19, 1933, long after the incontestable 
period had expired, the beneficiary brought suit to recover on the policy. 
In its answer the defendant insurance company alleged that the insured 
was not in sound health on the day of the delivery of the policy and that 
the policy had been contested within the contestable period. 

In reversing the judgment for the beneficiary the Supreme Court of 
Florida held that the action of the company in bringing suit in equity 
to rescind and cancel the policy constituted a bona fide attempt to con- 
test the validity of the policy within the contestable period by the only 
method left open to it. The court stated that it was quite a problem to 





determine how the insured is to be given a jury trial after loss and at 
the same time to hold that unless a contest is begun in court within the 
contestable period, the insurer will lose its right to contest the policy. 

Under the foregoing decision it would appear that in order to protect 
its rights the insurer must bring a suit in equity for rescission although 
it knows in advance that such suit will be dismissed on the ground it 
would deprive the beneficiary of the right to a jury trial. The insurer 
should be able to maintain its suit in equity for rescission where such suit 
is made necessary by the failure of the beneficiary to bring suit on the 
policy during the contestable period. 


UNEARNED PREMIUM 


In St. Paul Fire & Marine Insurance Company v. Gwin, 177 Southern 
173; 90 Insurance Law Journal p. 558, the Court of Appeals of Alabama 
recently rendered an interesting opinion in accordance with the so-called 
weight of authority to the effect that where a fire insurance policy con- 
tained a provision for cancellation by the company by giving five days’ 
notice and providing that the unearned premium should be returned on 
surrender of the policy or last renewal, the return or tender of the 
unearned premium constitutes a condition precedent to a valid cancellation 
of the policy. 

The fire insurance policy issued by the St. Paul Fire & Marine Insur- 
ance Company, covering certain property of plaintiff P. E. Gwin for a 
periog’ of one year from August 1, 1935, contained a provision that it 
should be cancelled at any time at the request of the insured or by the 
company by giving five days’ notice of such cancellation. It was further 
provided that “if this policy shall be cancelled as hereinbefore provided 
or become void or cease, the premium having been actually paid, the 
unearned portion shall be returned on surrender of this policy or last 
renewal, * * * .” The insured property was damaged by fire on January 5, 
1936. In its answer defendant among other pleas alleged that on October 
9, 1935, defendant gave plaintiff written notice of cancellation of the 
policy. In affirming the judgment of the Trial Court in favor of the 
plaintiff, the Court of Appeals of Alabama ruled that the trial court had 
correctly held that it was incumbent upon the insurer to return to the 
plaintiff the unearned portion of the premium in order to effectuate a 
valid cancellation. 

The policy specifically provided that it should be cancelled “by the 
company by giving five days’ notice of such cancellation,” and also specifi- 
cally provided that if it should be cancelled as thereinbefore provided, 
the premium having been actually paid, the unearned portion should be 
returned “on surrender of this policy or last renewal, * * * .” We must 
respectfully be numbered among the minority who contend that under 
such provisions the cancellation is effective on notice and no actual tender 
or return of the premium is necessary prior to the surrender of the policy. 
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LIFE 


STEPHENSON et al. v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. No. 4184. 
Circuit Court of Appeals, Fourth Circuit. Sept. 29, 1937. 
92 Federal Reporter (2d) 406. 
5. DOUBLE INDEMNITY. 

Where insured asserts that life policy containing double indemnity and dis- 
ability provisions is in full force, and insurer denies any liability with respect to 
those provisions, insured would have right, in absence of statute, not only to sue at 
law for unpaid disability installments, but also to sue in equity to have policy 
declared in full force and to recover past due installments. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from the District Court of the United States for the Western District 
of Virginia, at Harrisonburg; John Paul, Judge. 

Suit by Harry C. Stephenson, a person of unsound mind, who sues by Annie 
C. Stephenson, his sister and. next friend, and another, against the Equitable Life 
—— Society of the United States. From a decree of dismissal, plaintiffs 
appeal. 

Reversed and remanded for further proceedings. 

Archibald G. Robertson, of Richmond, Va. (Norman L. Flippen and Hunton, 
Williams, Anderson, Gay & Moore, all of Richmond, Va., on the brief), for 
appellants. 

Stuart G. Christian, of Richmond, Va. (Christian & Lamb, of Richmond, 
Va., on the brief), for appellee. 

Before Parker, Northcott, and Soper, Circuit Judges. 

PaRKER, Circuit Judge. 

On June 21, 1928, the Equitable Life Assurance Society of the United States 
issued to one Harry C. Stephenson its policy of life insurance in the sum of $5,000, 
providing for double indemnity in case of accidental death and for waiver of 
premiums and payments of $50 per month in case of total and permanent disability. 
Annie C. Stephenson was named as beneficiary under the ordinary insurance and 
double indemnity provisions. The policy contained an incontestable provision to 
the effect that, except as to provisions relating to disability and double indemnity, 
it should be incontestable after one year from date. In June, 1934, proof of total 
and permanent disability was made, and thereafter until August, 1936, premiums 
were waived and disability benefits were paid monthly in accordance with the terms 
of the policy. In the latter month the company, claiming to have discovered that 
material representations contained in the application for the policy were untrue, 
disavowed any liability under the disability and double indemnity provisions, ten- 
dered return of the premiums paid under these provisions, and demanded that the 
amount paid under the disability provision be repaid to the company and that the 
policy be returned in order that the disability and double indemnity provisions 
might be canceled. About the same time the company demanded payment of the 
premiums for ordinary life insurance which had fallen due since June, 1934, and 
notified insured that, unless same were paid by September 21, 1936, the policy would 
become forfeited except as to the surrender value or paid up insurance therein 
provided for. The insured not making the payment of premiums as demanded, the 
company, on September 28, 1936, notified him that the policy stood lapsed. 

On October 30, 1936, the insured, by his next friend, filed in the court below 
a “Bill of Complaint and Petition for Declaratory Judgment” in which the facts 
were set forth as above stated, and in which the relief prayed was that judgment 
or decree under the Declaratory Judgment Act (Jud. Code § 274d, 28 U.S.C.A. 
§ 400) be entered declaring the policy of insurance to be in full force and effect 
and granting insured a recovery of $50 per month under the disability provision 
for the period beginning August 13, 1936. The beneficiary was duly made a party 
to this proceeding, which came on for hearing on the company’s motion to dismiss. 
This motion was granted by the District Judge, who was of opinion that suit for 
declaratory judgment with respect to the validity of the policy could not be main- 
tained because of the right of plaintiff to test its validity by action for the recovery 
of the past-due disability installments, and that, viewed as an action for the recovery 
of these, it did not involve the jurisdictional amount of $3,000. Decree was there- 
upon entered dismissing the cause for lack of jurisdiction, and plaintiff has 
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appealed. Two questions are presented for our consideration: (1) Whether under 
the circumstances stated a proceeding can be maintained under the Declaratory 
Judgment Act to invoke the judgment of the court as to the validity of the policy; 
and (2) whether such proceeding involves the jurisdictional amount. 

[1] The fundamental error of the court below consists in assuming that a 
proceeding for a declaratory judgment may not be maintained where another 
remedy is available. There is nothing in the act which limits its application to 
suits in equity or which suggests that the availability of other remedies shall pre- 
clude its use. On the contrary, the provision in the first paragraph for pleading by 
“declaration,” as well as by complaint or petition, and the provision in the third 
paragraph for jury trial show clearly that declaratory judgments in legal as well 
as equitable proceedings were contemplated; and that the remedy provided was 
intended as an alternative one in cases where other remedies are available is shown 
by the provision of the first paragraph that such judgments may be rendered 
“whether or not further relief is or could be prayed.” 

[2, 3] As pointed out by Prof. Borchard in his Declaratory Judgments, at pages 
147, 148, there are two types of action in which declaratory relief is invoked: (1) 
Where the plaintiff seeks a declaration under circumstances wherein no coercive 
decree is possible; and (2) where the plaintiff, though in position to sue for an 
executory or coercive decree, “contents himself with the milder declaration of 
rights as adequate to his needs and purposes.” In the first class of cases the 
declaratory judgment is the exclusive remedy, but only because no other remedy is 
available. In the second class the declaratory judgment is available because plaintiff 
is content with the mere declaration for which the statute provides even though 
he might have a coercive judgment or decree by asking it. 

[4] The Federal Declaratory Judgment Act is a regulation of procedure pro- 
viding a new remedy for application in actions at law and suits in equity within the 
jurisdiction of the federal courts; and there is nothing to suggest that its use is to 
be confined to cases in which no other adequate remedy is available. A®tna Life 
Ins. Co. v. Haworth, 300 U.S. 227, 57 S.Ct. 461, 464, 81 L.Ed. 617, 108 A.L.R. 1000; 
Anderson v. A&itna Life Ins. Co. (C.C.A. 4th) 89 F.(2d) 345, 347; Columbian Nat. 
Life Ins. Co. v. Foulke (C.C.A. 8th) 89 F.(2d) 261; E. Edelman & Co. v. Triple-A 
Specialty Co. (C.C.A. 7th) 88 F.(2d) 852, 854; Gully v. Interstate Natural Gas Co. 
(C.C.A. 5th) 82 F.(2d) 145, 149. As we said in Anderson v. AXtna Life Ins. Co., 
supra, ‘We think that irrespective of whether the suit would have been cogniza- 
ble in equity or whether plaintiff would have had an adequate remedy at law in 
defending actions at law instituted by the defendants, the remedy provided by the 
statute was available to it.” 

[5-7] We have here a typical case for the application of the statute. On the 
one hand, we have the insured asserting that the policy is in full force and effect, not 
only with respect to the provisions for ordinary life insurance, but also with respect 
to the double indemnity and disability provisions. On the other, we have the 
company denying any liablity whatever with respect to the double indemnity and 
disability provisions and contending that, as to the ordinary life provisions, the policy 
has lapsed and is in effect only as extended term insurance. The insured is contend- 
ing, also, that because the policy is in force he is entitled to recover the unpaid 
disability installments, whereas the company is contending that, because it has right- 
fully avoided the policy as to the double indemnity and disability provisions, it is 
entitled to recover the disability payments already made. It has been held that in 
the absence of statute, the insured would have had the right, not only to sue at law 
for the unpaid disability installments, but also to sue in equity to have the policy 
declared in full force and effect and to recover the past due installments. tna 
Life Ins. Co. v. Haworth, supra; Burnet v. Wells, 289 U.S. 670, 680, 53 S.Ct. 761, 
77 L.Ed. 1439; Bell v. Philadelphia Life Ins. Co. (C.C.A. 4th) 78 F.(2d) 322. It is 
suggested that the remedy in equity would not be available, because a judgment at 
law would settle the question as to the validity of the policy. We need not pass 
upon this question, however, as the insured unquestionably would have had the right, 
whether at law or in equity, to a judicial determination of his rights under the 
policy. And the company would have had the right to sue in equity for the can- 
cellation of the double indemnity and disability features of the policy and the 
recovery of the disability installments already paid. A&tna Life Ins. Co. v. 
Haworth, supra; Anderson v. Aitna Life Ins. Co. (C.C.A. 4th) 89 F.(2d) 345. A 
justiciable controversy thus clearly existed between the parties; and it was open 
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to either of them to invoke. the remedy provided by the Declaratory Judgment Act. 
As said by the Supreme Court in the Haworth Case: 

“Where there is such a concrete case admitting of an immediate and definitive 
determination of the legal rights of the parties in an adversary proceeding upon 
the facts alleged, the judicial function may be appropriately exercised although the 
adjudication of the rights of the litigants may not require the award of process or 
the payment of damages. Nashville, Chattanooga & St. Louis R. Co. v. Wallace, 
supra, 288 U.S. 249, at page 263, 53 S.Ct. 345, 348, 77 L.Ed. 730, 87 A.L.R. 1191; 
Tutun v. United States, 270 U.S. 568, 576, 577, 46 S.Ct. 425, 426, 70 L.Ed. 738; 
Fidelity National Bank & Trust Co. v. Swope, 274 U.S. 123, 132, 47 S.Ct. 511, 514, 
71 L.Ed. 959: Old Colony Trust Company v. Commissioner, supra, 279 U.S.. 716, 
at page 725, 49 S.Ct. 499, 502, 73 L.Ed. 918. And as it’is not essential to, the exer- 
cise of the judicial power that an injunction be sought, allegations that irreparable 
injury is threatened are not required. Nashville, Chattanooga & St. Louis R. Co. 
v. Wallace, supra, 288 U.S. 249, at page 264, 53 S.Ct. 345, 348, 77 L.Ed. 730, 87 
A.L.R. 1191.” 

[8] The fact that, in addition to asking judgment declaring the rights of the 
parties in the premises, plaintiff asked a recovery of the past-due disability install- 
ments, does not detract from the power of the court to grant the declaratory relief. 
Upon the court’s declaring the rights of the insured under the policy in accordance 
with his contentions, he would have been entitled to recover these installments; and 
the second paragraph of the act expressly provides for the granting of further relief 
whenever necessary or proper. 

[9] And we think there can be no question but that the requisite jurisdictional 
amount was involved in the suit. This amount was not merely the unpaid disability 
installments, as the judge below erroneously thought, but also the $5,000 double 
indemnity feature of the policy which the company had declared void, and the 
$5,000 ordinary life feature, which the company had declared lapsed and for which 
it had substituted extended term insurance in that amount. Bell v.. Philadelphia 
Life Ins. Co., supra; Pacific Mutual Life Ins. Co. v. Parker (C.C.A. 4th) 71 
F.(2d) 872, 874. The suit, therefore, involved the validity of a contract for 
$5,000 of accident insurance and the status of a contract for $5,000 of ordinary life 
insurance, in addition to the validity of the policy of disability insurance upon 
which the insured was claiming the past-due installments of disability benefits. The 
case is clearly distinguishable from Equitable Life Assurance Society v. Wilson (C. 
CA. 9th) 81 F.(2d) 657. which involved merely the unpaid installments of 
disability benefits amounting to only $750. 

The case of New York Life Ins. Co. v. Viglas, 297 U.S. 672, 56 S.Ct. 615, 80 
L.Ed. 971, upon which appellee strongly relies is not in point. That was an action 
to recover damages for the alleged wrongful cancellation of an insurance policy; 
and the court held that the amount involved was insufficient for purposes of juris- 
diction because the amount recoverable for the breach relied on could not exceed the 
benefits in default at the commencement of the suit. The proceeding here is not 
one for the recovery of damages, and the relief asked is not merely the recovery of 
installments in default; but, as stated above, it has been brought to establish the 
status of a contract of ordinary life insurance for $5,000, which has been declared 
lapsed and to establish the validity of the double indemnity provision of the policy 
which provides accident insurance in the sum of $5,000, as well as to establish the 
validity of the disability feature of the policy. 

[10, 11] As the judge below did not pass upon the merits of the case but dis- 
missed it for lack of jurisdiction, and there is no assignment of error relating to 
the merits, we cannot pass upon the merits here. In reversing the dismissal on the 
jurisdictional point there is nothing that we can do but remand the cause for further 
proceedings. We have been urged to interpret the incontestable clause of the policy; 
but our powers are solely those of an appellate court, and we can pass on the 
merits of a cause only by way of review. We think it not improper, however, to 
call attention to the fact that we have recently interpreted an incontestable clause 
identically similar to this one in the case of Equitable Life Assurance Society v. 
Deem (C.C.A, 4th) 91 F.(2d) 569, decided August 6, 1937. 

For the reasons stated, the decree dismissing the proceeding for lack of juris- 
diction will be reversed. 

Reversed. 
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SAUL v. NEW YORK LIFE INS. CO. No. 8402. 
Circuit Court of Appeals, Fifth Circuit. Nov. 8, 1937. 
92 Federal Reporter (2d) 665. 
1. PROOF OF DISABILITY. 

Under policy with disability benefits providing that, in event of default in 
payment of premiums after insured became totally disabled, insurer would waive 
payment of any premium falling due after approval of proof of disability and that 
policy would be reinstated on payment of arrears in premiums provided due proof 
was received by insurer not later than six months after default, premiums were not 
waived, notwithstanding insured was disabled when they fell due, where no proof 
of disability was ever submitted to the home office of the insurer within the six 
months’ period. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. WAIVER. 

Insurer’s refusal to pay disability benefit under life policy on ground that proofs 
had not been made of disability as required by policy before default in premiums, 
though a waiver of future proof, did not constitute waiver of proof required by 
terms of policy before default. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

3. WAIVER. 

Insured was not entitled to recover disability benefits under life policy on 
ground that he failed to make proofs of disability as required by policy because 
local agent of insurer had informed him that he had no grounds for a claim, where, 
by terms of application, only named officers of insurer could waive or change any of 
insurer’s rights or regulations, and policy provided that no agent was authorized to 
waive forfeitures or make or modily or discharge contracts, or extend time for 
paying premium. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

4. AGENCY. 

Georgia statute defining those who are agents of insurance companies, and 
including within definition local agents who deliver policies or collect premiums, for 
purpose of making them obtain certificates, and pay certain fees, but not defining 
their authority, did not give insurer’s local agent power to waive provisions in life 
policy contrary to limitations of authority in policy and application (Civil Code Ga. 
1910, § 2443). 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 

Appeal from the District Court of the United States for the Northern District 
of Georgia; William H. Barrett, Judge. 

Action by Joseph Saul against the New York Life Insurance Company. From 
a judgment dismissing plaintiff’s petition on demurrer, the plaintiff appeals. 

Judgment affirmed. 

A. S. Grove, of Atlanta, Ga., for appellant. 

Grover Middlebrooks, of Atlanta, Ga., for appellee. 

Before Sibley, Hutcheson, and Holmes, Circuit Judges. 

Statey, Circuit Judge. 

Joseph Saul sought to recover of New York Life Insurance Company disability 
benefits included in a policy of life insurance, and his petition was dismissed on 
demurrer. 

The pertinent language of the policy is: “Upon receipt at the Company’s Home 
Office before default in payment of premium of due proof that the insured is totally 
and presumably permanently disabled and that such disability occurred after the 
insurance took effect and before its anniversary on which the insured’s age at 
nearest birthday is sixty years, the following benefits will be granted: (a) Income 
payments, (whose details need not be stated); (b) The Company will waive pay- 
ment of any premium falling due after approval of said proof and during such 
disability. * * * In the event of default in payment of premium after the insured 
has become totally disabled the policy will be reinstated upon payment of the 
arrears of premium with interest at five percent, provided due proof * * * is 
received by the Company not later than six months after said default, and the 
benefits under this section shall then be the same as if said default had not 
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occurred.” Facts stated in the petition are that total ‘and presumably permanent 
disability occurred January 1, 1931. The insured was ignorant of the disability pro- 
visions in his policy, then about five years old, and he continued to pay his annual 
premiums until that due January 21, 1933. For that premium he paid some cash, 
and gave a note for the balance, the terms of which he claims were misrepresented 
by the local agent. The note was not paid at maturity March 21, 1933, and, in 
April, Saul was notified that his policy had lapsed. His sons in his behalf had some 
negotiations concerning this premium, but the premium was never more than one- 
sixth paid. The premium of January 21, 1934, was not paid. In March, 1934, he 
was advised by an outsider that he had rights ufider his policy and he employed 
counsel, who on March 21 made claim for disability benefits and asked blanks to 
make formal proofs. These blanks were refused, and liability denied. Physicians’ 
statements were nevertheless submitted, but the claim was formally rejected in May 
and the suit begun in July, 1934. Neither in the correspondence nor the suit was 
there any offer to pay arrearages of premium and cure the default under the last 
provision above quoted. The suit attempted to excuse the filing of proofs of dis- 
ability by asserting that the local agent knew of it and said that no disability rights 
existed and that the company had so stated to him, coupled with the ignorance and 
confidence in the agent of the assured. 


[1] It will be noticed that disability income is not promised on the occurrence 
of disability, of which proof must be made or waived, but only on receipt of due 
proof at the home office before default in premium. Default in premium occurred 
January 21, 1933, or at the expiration of thirty days’ grace, unless the note in con- 
troversy paid that premium. If it did pay that premium, default occurred January 
21, 1934, or at latest at the end of the grace period of thirty days. \No proof was 
ever submitted to the home office until the attorney wrote thither on March 21, 1934. 
These premiums were not waived notwithstanding the insured was disabled when 
they fell due because waiver was promised only on approval of the proofs. The 
insured has not brought himself within the terms of his contract. Bergholm v. 
Peoria Life Ins. Co., 284 U.S. 489, 52 S.Ct. 230, 76 L.Ed. 416; Avery v. New York 
Life Ins. Co. (C.C.A.) 67 F.(2d) 442; Egan v. ‘New York Life Ins. Co. (C.C.A.) 
67 F.(2d) 899; Reingold v. New York Life Ins. Co. (C.C.A.) 85 F.(2d) 776. 


|2] He claims that proofs were waived by the company’s absolute refusal to pay. 
Future proofs were thereby waived, but not those the failure to present which 
during the life of the policy was the ground of rejecting the claim. 

[3] There is an effort to set up that the local agent in effect rejected the claim 
in 1931 and 1932 by saying there was no ground for a claim and that the company 
had told him there was none. It is not alleged that the company in fact had said 
so. The application for the policy stated that it was agreed that only the president, 
vice president, second vice president, secretary, or treasurer of the company can 
make, modify, or discharge contracts, or waive any of the company’s rights or 
regulations ; and the policy provides that no agent is authorized to waive forfeitures 
or make or modify or discharge contracts or extend the time for paying the 
premium. Notwithstanding the ignorance of Saul and his confidence in the local 
agent, his contract with the company stands unaffected, the agent having no actual 
authority to change or waive any provision of it. 

[4] Reliance is put upon section 2443 of the Georgia Civil Code of 1910, 
defining who are agents of an insurance company and including persons who like 
this local agent deliver a policy or collect a premium. The definition is a part of 
the act of 1887, which sought to make imsurance companies and their agents qualify 
and obtain certificates before the insurance commissioner, and to pay certain fees, 
and to punish them for acting without doing so. See Jalonick v. Greene County 
Oil Co., 7 Ga.App. 309, 66 S.E. 815. It made certain the persons subject to that 
law, but did not attempt to define the authority of any agent. The provisions of the 
application and policy touching the authority of agents are not affected by this 
statute. Sun Ins. Office v. Scott, 284 U. S. 177, 52 S.Ct. 72, 76 L.Ed. 229; Mutual 
Life Ins. Co. v. Hilton Green et al., 241 U.S. 613, 36 S.Ct. 676, 60 L.Ed. 1202: 
Fidelity-Phenix Fire Ins. Co. v. Handley (C.C.A.) 296 F. 902; Maryland Casualty 
Co. v. Campbell (C.C.A.) 255 F. 437. 

Irrespective of the effect of the contested note which was given for the 1933 
premium but never paid, and the effort otherwise to adjust that premium made by 
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Saul’s sons, the default in the premium due January 21, 1934, prevents the proofs 
presented in March and April, 1934, from coming within the. policy promise. 
Judgment affirmed. 


EQUITABLE LIFE ASSUR. SOC. v. LANGFORD. 4 Div. 972. 
Supreme Court of Alabama. Oct. 14, 1937. 
Rehearing Denied Nov. 4, 1937. 
176 Southern Reporter 609. 
2. EMPLOYMENT. 

In action on group life policy for total and permanent disability benefits, 
employee had burden to prove that she was in assured’s employment when she 
became totally and permanently disabled and so was within coverage of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

3. WAIVER. 

A ground on which payment on insurance policy may be resisted may be waived 
by officer or agent with authority to effectuate a waiver, but to create a primary 
liability all the elements of a binding contract are essential. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

4. WAIVER. 

Waiver or estoppel may, not extend coverage of an insurance policy or create a 
primary liability, but may only affect rights reserved therein. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

5. EVIDENCE. 

In action on group life policy for total and permanent disability benefits, whether 
employee had ceased to be an employee of assured on date when she allegedly 
became totally and permanently disabled by disease or whether she was temporarily 
absent from employment held for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Circuit Court, Geneva County; Robt. S. Reid, Judge. 

Action on a group policy of insurance by Lula Langford against the Equitable 
Life Assurance Society of the United States. From a judgment for plaintiff, 
defendant appeals. 

Affirmed. 

Transferred from Court of Appeals under Code 1923, § 7326. 

The following charge was refused to defendant: “2. The court charges the jury 
that unless you believe from the evidence in this case that the plaintiff was in the 
employ of Geneva Cotton Mills on December 22nd, 1933, then the plaintiff cannot 
recover in this cause, unless you believe from the evidence that she_was temporarily 
laid out of employment by Geneva Cotton Mills and the policy extended during such 
period of time, and the burden of proof is on the plaintiff to convince you that the 
policy was in force, as to her, on December 22nd, 1933.” 

Mulkey & Mulkey, of Geneva, for appellant. 

Carmichael & Tiller, of Geneva, for appellee. 

THomas, Justice. 

The suit was based upon a group life insurance policy. 


The terms of a similar policy, with respect to total and permanent disability, 
were considered in Equitable Life, etc. v. Davis, 231 Ala. 261, 164 So. 86. See, also, 
Protective Life Ins. Co. v. Cole, 230 Ala. 450, 161 So. 818: Equitable Life Assur. 
Soc. v. Hill, 230 Ala. 505, 161 So. 800: Prudential Ins. Co. v. Gray, 230 Ala. 1, 
159 So. 265. 


The instant complaint was that on December 22, 1933, plaintiff, while insured 
under said policy of group insurance, became and was totally and permanently dis- 
abled by disease; that she was and will be “thereby presumably continuously pre- 
vented for life from engaging in any occupation or performing any work for 
compensation of financial value”; that on, to wit, June 11, 1934, and/or July 24, 1934, 
plaintiff gave due proof to the defendant of said disability; that, although said 
policy provides that the first payment shall be due upon receipt of proof and shall 
be for the amount of monthly disability installment accrued from the beginning 
of said total and permanent disability, and subsequent installments shall be paid 
monthly during the continuance of disability until the completion of the installments, 
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and that, although the amount of monthly disability installments had accrued from 
the commencement of total and permanent disability to the date defendant received 
said proof and subsequent installments, in the amount sued for, the defendant on 
August 2, 1934, refused and declined to pay the same, or any part thereof, on the 
alleged ground that plaintiff was not, under the terms of said policy, totally and 
permanently disabled. 

{1] Demurrer was filed, but the record fails to show a ruling thereon, and 
hence there is nothing to review as to the demurrer to the complaint. 

The defendant pleaded the general issue, denied such alleged total and per- 
manent disability and further denied that plaintiff was permanently disabled at the 
time the policy was in force as to the plaintiff. The verdict and judgment was for 
the amount sought by the suit, with interest thereon. 

There was a motion for a new trial and an order overruling the same. To this 
action of the court exceptions were reserved and assignments of error challenge 
this ruling. 

{2] Some of the contentions as to facts in the case are undisputed. The group 
policy of insurance was issued and with it was the plaintiff’s “individual certificate.” 
Under the terms of this policy, plaintiff must have been in the employment of the 
assured, Geneva Cotton Mills, at the time she became totally and permanently 
disabled. And as to such facts, the burden of proof was upon the plaintiff to show 
the coverage of the policy. It is stipulated in said insurance policy, as follows: 

“6. Terminations. The insurance under this policy upon the life of any 
employee shall automatically cease upon his discontinuance of participation as 
evidenced in writing signed by him and filed with the Society, or upon termination 
of his employment with the Employer in the classes of employees insured hereunder 
without regard to the cause of such termination, except that the Employer may 
elect that all employees who while insured hereunder are temporarily laid off: or 
given leave of absence or are disabled or retired on pension, shall be considered 
to be in the employment of the Employer during such period, subject to the condi- 
tions contained in the Total and Permanent Disability provision hereof and subject 
in case of Military or naval service, to the provision on the second page hereof. 

“8. Total and Permanent Disability Provision. In the event that any employee 
while insured under this policy and before attaining age 60 becomes totally and 
permanently disabled by bodily injury or disease and will thereby presumably be 
continuously prevented for life from engaging in any occupation or performing any 
work for compensation of financial value, upon receipt of due proof of such dis- 
aility before the expiration of one year from the date of its commencement, the 
“Society will, in termination of all insurance of such employee under this policy, 
pay equal monthly Disability-installments, the number and amount of which shall 
he determined by the Table of Installments below: the number of installments 
being that corresponding to the nearest amount of insurance shown in the table, 
while the amount of each installment shall be adjusted in the proportion that 
the amount of insurance on such employee’s life bears to the amount used in 
the table in fixing the number of installments. The amount of insurance herein 
referred to shall be that in force upon the date on which said Total and Perman- 
ent Disability commenced.” 

The individual certificate of the plaintiff is as follows: 

“Individual Certificate 
(Life) 
No. 2350—118 
“The Equitable Life Assurance Society of the United States 
“Hereby Certifies That the 
“Geneva Cotton Mills, Inc., 
“(Hereinafter called the Employer) 
“Has contracted to insure: 
“the life of Lula Langford (hereinafter called the Employed) for the sum of one 
thousand dollars with The Equitable Life Assurance Society of the United States 
by a policy of Group Life Insurance. Subject to the terms and conditions of the 
policy the insurance is to be payable to the beneficiary upon receipt of due proof of 
death of the Employee occurring while insured thereunder. 
“Beneficiary: Lula Langford—Mother.” 
Exhibit to the answer of Parsons, introduced by the plaintiff, shows that the 
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Geneva Cotton Mills made reports to the defendant covering employees whose 
individual certificates were canceled and that reports were likewise made of the new 
employees, who participated in the benefit of said group policy by reason of their 
employment in the Geneva Cotton Mills; that no statements were received for 
November or- December, 1933; and that one was received, as to Lula Langford, 
for January 15, 1934, which was exhibited. 

The evidence of Parsons was further to the effect that this delay in sending 
notice was due to an error of an agent of the Geneva Cotton Mills. His statement 
was to the effect that the individual certificate of assured, Langford, was canceled 
on November 14, 1933, though no record of such cancellation was received or made 
until January 15, 1934. Thus an issue of fact is made of the true and effective 
date of such cancellation, if such there was. In this connection, it will be noted 
that Matthews, a witness for the plaintiff, testified that he, as clerk, looked after 
the insurance business of the Geneva Cotton Mills under the Superintendent Cobb; 
“that Miss Lula Langford quit work (I think) in November, 1933, and after she 
quit work, I never knew of her paying any premium to us or to the Equitable Life 
Assurance Society on her policy of insurance. 

“On cross-examination he stated: I did not look after the collection of the 
insurance premiums from the employees, and it was not paid to me, and I do not 
know anything about this as it was handled through the up town office, but the 
part that was paid by the employees was deducted through the pay rolls, as the 
employees paid a part and the Cotton Mill paid a part, and I donot know whether 
the Cotton Mills kept the payment on the group policy or not. 

“On re-direct examination he stated: All I know is I did not turn over any 
money to the down town office for Miss Langford in November, as she was not 
working there. 

“On re-cross examination he stated: I do not know whether the mill continues 
to pay on the employees, although they are not actively engaged in their employment 
or not, but an employee who is out a month on account of sickness, the mill pays it, 
but if they are out temporarily they do not continue to pay it.” 

The first claim filed by the plaintiff declared that she became disabled on 
December , 1933, the day of the month not being stated in her certificate bearing 
date of June 11, 1934, though it is fixed by the evidence as December 22, 1933, in 
the certificate before us which is dated July 24, 1934. 

[3, 4] It is established by this court that one cannot create a primary liability 
and extend the coverage of a policy by waiver; but that a ground on which payment 
may be resisted may be waived by an officer or agent with authority to effectuate a 
waiver. However, to create a primary liability all the elements of a binding contract 
are essential. Protective Life Ins. Co. v. Cole, 230 Ala. 450, 161 So. 818. That 
is to say, that a waiver or an estoppel may not extend the coverage of the policy, 
but may only affect rights reserved therein. Such contracts for insurance are not 
to be so created under our statutes and rules of construction thereof. Pertinent 
cases on waiver and estoppel are: Continental Ins. Co. v. Parkes, 142 Ala. 650, 39 
So. 204; Yorkshire Ins. Co. v. Bunch-Morrow Motor Co., 212 Ala. 588, 103 So. 
670; Liverpool & London & Globe Ins. Co., Limited, of England v. McCree, 213 
Ala. 534, 105 So. 901; State Life Ins. Co. v. Finney, 216 Ala. 562, 114 So. 132. See, 
also, Tayloe v. Merchants’ Fire Ins. Co., 9 How. 390, 13 L.Ed. 187. 

[5, 6] As to whether the assured ceased to be an employee of the company, or 
whether she was temporarily absent from that employment and service, were 
material questions of fact for the decision of the jury. It was not error to refuse 
charge No. 2 which exacts too high a degree of proof, under the repeated decisions 
of this court. Pruitt v. State, 232 Ala..421, 431, 168 So. 149; Cain et al. v. Skillin, 
219 Ala. 228, 232, 121 So. 521, 64 A.L.R. 1022; and Ex parte State ex rel. Attorney 
General Bush v. State, 211 Ala. 2, 100 So. 314. 

It results that the action of the circuit court was without error. 

Affirmed. 

Anderson, C. J., and Brown and Knight, JJ., concur. 

On Rehearing. 

Thomas, Justice. 

The appellant concedes that the evidence was sufficient to warrant the refusal 
of the general affirmative instruction for the defendant. McMillan v. Aiken et al., 
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205 Ala. 35, 88 So. 135. It now insists that the motion for a new trial should be 
granted on the weight of the testimony. 

We have carefully re-examined the evidence, and are of the opinion that no 
error was committed by the trial court in overruling the motion for a new trial, 
under the rule of our decisions. Cobb v. Malone & Collins, 92 Ala. 630, 9 So. 738; 
Nashville, Chattanooga & St. Louis Ry. Co. v. Crosby, 194 Ala. 388, 349-352, 70 So. 
7; Standard Oil Co. v. Myers, 232 Ala. 662, 169 So. 312; United Ben. Life Ins. Co. 
v. a. 232 Ala. 625, 169 So. 287; and Hopkins vy. Harrison, 228 Ala. 180, 153 
So. 255. 

The application for rehearing is overruled. 


METROPOLITAN LIFE INS. CO v. JAMES. 8 Div. 561. 
Court of Appeals of Alabama. June 29, 1937. 
Rehearing Denied Oct. 5, 1937. 
176 Southern Reporter 813. 

4. BURDEN OF PROOF. 

In action on life policy, burden was on defendant insurer to reasonably satisfy 
jury of truth of its pleas of fraud and non est factum. 

(For other cases, see Insurance, Dec. Dig. § 646[1, 3].) 


Appeal from Circuit Court, Lauderdale County; Robert M. Hill, Special Judge. 

Action on a policy of life insurance by Jesse James against the Metropolitan 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Certiorari denied by Supreme Court in Metropolitan Life Ins. Co. v. James (8 
Div. 843) 176 So. 816. 

Eyster & Eyster, of Decatur, and W. H. Mitchell and George Bliss Jones, both 
of Florence, for appellant. 

Simpson & Simpson and L. A. May, all of Florence, for appellee. 

SAMForD, Judge. 

The suit in this case was originally brought on one count, declared on a life 
insurance policy. The complaint was afterwards amended by filing counts 2 and 3 
and by striking out count 1. Each of them claimed of the defendant $1,000, due on 
a policy of life insurance on the life of Roosevelt James. Sufficient allegations 
were made of the death of the insured and of the ownership of the policy by the 
plaintiff. 

As thus filed, the action was just a plain simple suit on an insurance policy, but, 
through four trials in the nisi prius court and four appeals, the pleadings have grown 
and broadened until in the present appeal the pleadings and the ruling on the same 
constitute 39 pages of a transcript embracing 124 pages of typewritten matter. 

Former opinions and decisions in this case may be found in Metropolitan Life 
Ins. Co., Inc. v. James, 225 Ala. 561, 144 So. 33, Id., 228 Ala. 383, 153 So. 759; and 
Id., 231 Ala. 295, 164 So. 377. 

The judgment entry in the present case embraces the rulings of the trial court 
on demurrers to counts 3 and 4; the rulings of the court on demurrers to pleas 3 
to 19, both inclusive, and demurrers 7, 8, and 9 to pleas 17, 18, and 19; demurrers 
to replications 3 to 12, both inclusive, and demurrers to renrlications 1-A to 6-A, 
hoth inclusive. 

To this point, the decisions of the Supreme Court, as above set out, settled all 
of the questions presented: and it will not be necessary for us to go into or to 
discuss them, other than as may hereinafter appear. 

On this trial the plaintiff files additional replications: 9-A, 10-A, 11-A, and 
18-A to plea 17, and aplications 12-A, 13-A, 14-A, and 18-A to plea 18, and 
replications 15-A, 16-A, 17-A, and 18-A to plea 19. Whereupon, the defendant files 
motions to strike portions of said replications, on various grounds, specifically set 
out as grounds of said motions. Among which will be found grounds raising the 
questions hereinafter decided. 

After the motion of the defendant to strike the various parts of the replications 
was overruled, appropriate demurrers were filed to all these replications by the 


defendant. 

In an opinion rendered by the younger Somerville, in which Simpson, Judge, 
concurred, we find the following expression: “‘If any pleading is unnecessarily 
prolix, irrelevant, or frivolous, or unnecessarily repeated, it may be stricken out.’ 
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The plea in question contains about 700 words, [some of the pleas in the instant 
case contain nearly 500 words,] and covers two typewritten pages of transcript 
paper. It embodies a great deal of irrelevant and useless matter, and sets out 
mere matters of evidence in extenso. Its material substance might ‘well have been 
stated in less than one-fourth of the space used. It violates the fundamental 
maxims of pleading, and falls clearly within the ban of the statute. Its life was 
forfeit, and the judicial guillotine was justly applied.” Cook & Laurie Contracting 
Co. v. Bell, 177 Ala. 618, 59 So. 273, 279. 

{1] The foregoing was written in commenting upon sections 9457 and 9458 of 
the Code of 1923, which at that time were sections 5321 and 5322 of the Code of 
1907. The motion to strike might well have gone to the entire replications on the 
ground they were prolix, and certainly, ground 2, “The verbiage is surplusage,” 
was sufficient to raise the question as to the portion of the replications moved to be 
stricken. 

|2, 3] The overruling of the motion to strike, and of the demurrers to the 
replications, forced the defendant to take issue upon the allegations of the repli- 
cations which, not properly pleaded, presented false issues, to the prejudice of the 
defendant. 

On the first appeal in this case, it was held that if the insured died before 
December 20 or prior to December 24, when the premium was paid to the agent of 
the defendant and the actual delivery of the insurance policy was had, there was no 
contract. The whole matter remaining in negotiation merely. Therefore, those 
pleas, setting up a non est factum, if proven by the defendant, were a complete 
defense to the action; and plea 17, which sets up a fraud in the procurement of 
the delivery of the policy was also held to be a good plea in the second appeal, 
228 Ala. 383, 153 So. 759. The pleas on these two questions present the whole crux 
of this case; and, as we see it, it is not necessary for us to go into and discuss 
all of the prolix verbiage of the various pleadings setting up these defenses and 
becoming the questions litigated between the parties, and which would have and 
should have, been presented in accordance to sections 9457 and 9458 of the Code of 
Tt ae are designed to simplify issues rather than to multiply, broaden, befog, 
aad becloud them. 

With reference to the additional replications filed in the last trial, the language 
of Brown, Justice, in the third appeal in this case is very appropriate, and which 
we here quote as being applicable to the rulings here invoked: “Said replications, 
therefore, set up nothing new, but merely restated the averments of the complaint 
more specifically, and while this much is permissible, ‘the matter more specifically 
stated, must, in legal effect, either traverse the plea, or confess and avoid it.” © 231 
Ala. 295-297, 164 So. 377, 378. 

As we see it, the issues in this case are plainly stated in the pleas of non est 
factum, and the pleas of fraud as illustrated by plea 17, to which plea the only 
answer is the general replication denying the allegations and placing upon the 
een the burden of reasonably satisfying the jury as to the correctness of these 
pleas. 

As the cause now stands, and is presented to us, the trial has been had upon 
false issues, and for that reason the court committed reversible error in overruling 
the motion to strike the allegations of the replications above set out, and in over- 
ruling the demurrers to said replications. 

It is earnestly insisted by the attorneys for defendant that the court should have 
given, at its request, the general affirmative charge, or failing in this, they should 
have granted a motion for a new trial on the ground that the verdict was contrary 
to the law and the evidence. 

[4] In the second appeal in this case, 228 Ala. 383-392, 153 So. 759, 767, it is 
held that affirmative instructions requested by the defendant should have been 
refused. In that opinion it was stated: “In the decision on the first appeal, the 
court observed that ‘the date of one (meaning disappearance) is presumably the 
date of the other (meaning that of his death).’” In that trial the evidence of the 
witness Vozier was lacking, and the statement of the witness Price to the time 
Vozier came to his store and the rumor of Roosevelt James’ death by drowning 
discussed by them, was not indicated or expressed by the record on the first appeal. 
In addition to the foregoing, on the trial from which this appeal is taken two 
additional witnesses testified to a statement of fact which, if true, would tend to 
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disprove the plea of fraud and the pleas of non est factum. The burden being upon 
the defendant to reasonably satisfy the jury of the truth of its pleas, the affirmative 
charge was properly refused. 

Nor would we feel justified in saying that the testimony offered by the plaintiff 
was unworthy of credit. 

For the reasons pointed out, the judgment is reversed and the cause is remanded. 

Reversed and remanded. 


METROPOLITAN LIFE INS. CO. v. BROWN. 7 Div. 292. 
Court of Appeals of Alabama. Oct. 5, 1937. 
Rehearing Denied Nov. 2, 1937. 
Further Rehearing Denied ‘Nov. 16, 1937. 
177 Southern Reporter 178. 
2. PROOF OF DISABILITY. 

The burden is on plaintiff in action for disability benefits under group insurance 
policy to show or reasonably satisfy jury that defendant waived right to plead 
plaintiff’s failure to furnish proof of disability within reasonable time as defense, 
by taking position that he was not disabled, as alleged in replication. 


(For other cases, see Insurance, Dec. Dig. § 646[9].) 
3. DELAY. 


Insurer’s plea that insured waited unreasonable time before filing proof of dis- 
ability is complete answer to cause of action for disability benefits under group 
insurance policy, unless insurer waived delay, as by taking position that insured 
was not disabled. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

4. TIME OF DISABILITY. 

The fact that one insured against permanent total disability by group insurance 
policy issued to his employer left latter’s employ after being disabled would not 
interfere with his rights under policy. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


5. WAIVER. | wus eo 

Insurer, denying claim for disability benefits under group insurance policy solely 
on ground that claimant was not totally and permanently disabled, waives right to 
plead that notice of disability was not given within reasonable time as defense to 
action on policy. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 
6. TRIAL, 
_ , Generally, it is court’s duty to construe all writings introduced in evidence, but 
inference of facts from evidence should be submitted to jury when legal operation 
and effect of instrument depends partly on collateral facts in pais and extrinsic 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 136[3].) 
7. INSURANCE. 

_ The question whether insurer waived defense of unreasonable delay in giving 
notice of insured’s disability was properly left to jury in action on group insurance 
policy, where insurer’s letter, without which court could not declare meaning of 
other writings touching on such question as matter of law, was not introduced in 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Circuit Court, Calhoun County; R. B. Carr, Judge. 
_ Action by W. L. Brown against the Metropolitan Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Chas. D. Kline, of Anniston, and Cabaniss & Johnston and L. D. Gardner, Jr., 
all of Birmingham, for appellant. 

Ross Blackmon, of Anniston, for appellee. 
Rice, Judge. 

_ Appellee was insured against permanent total disability in a group insurance 

policy issued by appellant to Anniston Manufacturing Company, covering its 
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employees. His employment by said company, and hence his insurance, ceased 
and determined on June 13, 1931. 

Thereafter, on March 11, 1936, appellee gave notice to appellant that, while 
insured under said policy, he had become totally disabled in such sense that he was 
enetitled to the benefits provided by same. 


[1-4] The learned trial judge stated the issue which arose on the trial of the 
suit by appellee against appellant which followed, and which issue became the sole 
subject of this appeal, as we here set out, (omitting all other matters, not here 
questioned) to wit: 


“The burden is on the plaintiff to reasonably satisfy you from the evidence that 
the material allegations of the complaint are true. There are some questions that 
are not in dispute in the case. It is not disputed that this plaintiff, prior to June 
13th, 1931, was employed by the Anniston Manufacturing Company, and it is not 
disputed that at that time he was the beneficiary under a group policy issued to the 
employees of the Anniston ‘Manufacturing Company. It is not disputed either that 
on the 13th day of June, 1931, that he left the employment of the Anniston Manu- 
facturing Company. The policy provides that if and while he is in the employment 
of the Anniston Manufacturing Company, the holder of the master policy, he 
becomes permanently and totally disabled before he is 61 years of age, then he is 
entitled to recover certain benefits under the policy as provided in the policy, pro- 
vided further that he make proof of his disability by filing due proof to the com- 
pany. It is not disputed in this case either that the (plaintiff did not file) proof of 
his claim of disability before March 11th, 1936. Therefore, the question is presented 
to you on that particular phase of the case, first, whether or not the plaintiff is 
entitled to recover because of his failure to furnish proof of his disability prior to 
March 11th, 1936. In other words, if he has right of action it must relate, so far 
as his disability is concerned, to the time before he left the employment of the 
Aamston Manufacturing Company, to wit, June 13th, 1931. So there is a period 
there of five years approximately between the time he claims his right of action 
accrued and the time that he filed his proof of disability. So, the defendant says 
in its plea that he waited an unreasonable length of time to file his proof or loss or 
proof of disability and, therefore, he is precluded from now claiming it because he 
has waited too long to file it. The policy provides that he must file this proof of loss 
—it doesn’t say so far as his right of action is concerned, the policy is silent as to 
when he should file it; the policy provides that he cannot bring suit on the policy 
until after six months after he has filed his proof of disability. 


“So, as a matter of law then, he has waited too long, in the opinion of the 
court, he waited too long to file his claim for disability, but the mere fact that he 
did wait too long and waited an unreasonable time, as the court finds it to be, 
doesn’t necessarily preclude it, because the company could waive that if they wanted 
to. So, when he filed his claim on March 11th, 1936, of this year the company had a 
right at that time to take the position that because he had waited so long, had waited 
five years to file his claim, they had a right to deny the payment of it for that 
reason alone as a matter of law; they could have stood on that right or they could 
have waived it by their action in the matter, and they could have said it is a fact as a 
matter of law that we have a right to defeat this cause of action because of his 
failure to file his claim—we will not resist it on that, but we will test it out on 
other grounds and not stand on that right. So, then, it becomes a question of fact 
for you to determine, whether or not the company waived that right that they had, 
that legal right. In that particular it is the insistence of the defendant that they 
did not waive it, that although they gave the plaintiff the opportunity to make the 
proof that they did not waive that right that they had and they still claim that 
right in this law suit and set that up as an answer to the complaint, that the plaintiff 
has waited an unreasonable length of time to file the claim; and the plaintiff comes 
back on the other hand by replication and an answer to the plea and says in effect 
this, that the company, after receipt of this proof of loss or proof of disability on 
March 11th, 1936—that is the date that it was filed—that they did not propose to 
stand on their right to defeat the claim because of the unreasonable length of time 
but they are claiming, or the company claims, that there was no disability originally, 
that he never was disabled and, therefore, waiving the right that they had to claim 
it had been filed in an unreasonable length of time, they waived that feature of it 
and proposed to defeat the action or contest the right of the claim that he was not 
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totally disabled back in 1931 and, therefore, he is not entitled to recover for that 
reason. 

“Now, it is the law that the company, if they waived or if they took the position 
rather that there was no disability, and that is the position they took when he 
filed his claim in 1936, that he didn’t have a right to recover because he was not 
disabled and that is the position they took then that would waive the contention or 
the right that they had to defeat the action because the proof had not been filed 
in a reasonable time, and the burden is on the plaintiff in the case, under his replica- 
tion, to show or to reasonably satisfy you that the defendant company had waived 
that right. Also to whether or not they had waived it is a matter for your deter- 
mination and for you to draw the conclusion. If you are reasonably satisfied from 
the evidence that the defendant company did not waive that right, that is, if you 
are reasonably satisfied that they based their defense not on the question of his 
disability vel non and, thereby, did not waive the right that they had to defend 
the action on the ground that there had been an unreasonable length of time before 
filing of the claim of disability, then the plaintiff would not be entitled to recover. 
In other words, if the company did not waive that right then they still have the 
right to set it up in this cause of action. If they have waived it they haven’t the 
right. Now, that is putting it in straight language. If they haven’t waived it then 
they still have got the right and it is a complete answer to his cause of action, because 
as a matter of law he did wait too long, but if they have waived it then you just 
forget about that part of it, because if they are not defending the suit and are not 
making the contention of liability on that phase of it, then we have to look into 
the other question. 

“If you are (not) reasonably satisfied from the evidence that the defendant com- 
pany has waived it, then you go further and that brings us to the other inquiry, 
whether or not in 1931 prior to the time that the plaintiff left the employment of 
the Anniston Manufacturing Company he was totally disabled. The policy provides 
that when he leaves the company’s employment that immediately voids his rights 
under the policy unless he was disabled at that time. In other words, if he left 
the company and at that time he was not disabled, then his rights under the policy 
would end because the policy provides that he has no right unless he is employed by 
the company, but if he left the company’s employment and at the time he left the 
company’s employment he was disabled under the terms of the policy, then the 
fact that he left would not interfere at all with rights under the policy because 
his rights would have accrued at the time he was disabled, and the fact that he left 
it after then would make no difference. So, then, that brings us to this question, 
whether or not at the time he left’the company’s employment on June 13th, 1931, 
he was totally disabled within the terms of the policy.” 

The excerpt from the oral charge of the court which we have quoted seems 
to us in all respects, where it purports to do so, to state the law as it exists in our 
state. Rhode Island Ins. Co. of Providence, R. I. v. Holley, 226 Ala. 320, 146 
So. 817; Equitable Life Assurance Soc. of the U. S. v. Foster (Ala.App.) 170 So 
76, certiorari denied, Id., 233 Ala. 77, 170 So. 79. 

[5] The contention made here by appellant, and, as we understand its brief 
the sole contention, is that the trial court erred to a reversal of the judgment in not 
finding, as a matter of law, that the evidence, undisputed as it was, failed to show 
a waiver on the part of appellant of its right to plead in bar of appellee’s complaint 
the unreasonable delay in giving notice of the total and permanent disability averred. 
\nd in not giving, therefore, it being conceded that the delay was unreasonable, 
to the jury, the general affirmative charge to find in appellant’s favor. 


But we do not agree. If, indeed, appellant did, after receiving, considering, 
and investigating, appellee’s claim, deny same on the sole ground that appellee was 
not, as it contended at the trial, totally and permanently disabled, it thereby waived, 
once and for all, its right to plead that the “notice” was not given to it within a 
reasonable time. Rhode Island Ins. Co. of Providence, R. I. v. Holley, supra; State 
Life Ins. Co. v. Finney, 216 Ala. 562, 114 So. 132. 

[6] It is true enough, as a general rule, that it is the duty of the court, and not 
the jury, to construe all writings introduced in evidence. Georgia Home Insur- 
ance Co. v. Allen, 119 Ala. 436, 24 So. 399. But, when the legal operation and effect 
of an instrument, or instruments, depends not only on the meaning and construction 
of its words, but upon collateral facts in pais, and extrinsic evidence, the inference 
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of facts to be drawn from the evidence should be submitted to the jury. American 
Standard Life Ins. Co. v. Johnson, 231 Ala. 94, 163 So. 632. That, as we see it, 
is exactly the case here. 

[7] The writings introduced into the evidence touching upon appellant’s waiver, 
vel non, of its right to plead an unreasonable delay in the giving to it by appellee 
of the required “notice” are not complete within themselves. Another, and appar- 
ently a controlling writing, and one which bore on the meaning of all the others, 
the letter from appellant under date of June 23d, was not introduced into the 
evidence. Without it, as we conclude, no court could declare, as matter of law, the 
meaning of the others. So it seems to us, and we hold, that the question of whether 
or not appellant waived its defense of “unreasonable delay in giving the required 
notice” was properly left to the jury. 

It results that the judgment is due to be, and it is, affirmed. 

Affirmed. 

On Rehearing. 

In addition to what we have said on original submission, perhaps we should add 
that there were matters, shown by the evidence, which we will not detail, but 
which have been pointed out by appellee’s counsel in his brief filed on this applica- 
tion for rehearing, upon which depended the “legal operation and effect” of the 
written instruments (letters) which appellant takes us so strongly to task for 
refusing to assume to construe. And hence we adhere to the conclusion reached 
in our original opinion. 

The application is overruled. 


METROPOLITAN LIFE INS. CO. v. REYNOLDS. No. 4—4745. 
Supreme Court of Arkansas. Oct. 18, 1937. 
Rehearing Denied Novy. 15, 1937. 
109 Southwestern Reporter (2d) 675. 
2. PAYMENT OF PREMIUM. 

In action on life policy, evidence on issue whether payment of premium had 
been made so as to preclude lapsing of policy was insufficient fot jury, and entitled 
insurer to instructed verdict. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 


Appeal from Circuit Court, Hot Spring County; H. B. Means, Judge. 

Action by Mary E. Reynolds against the ‘Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Judgment reversed, and action dismissed. 

Moore, Gray, Burrow & Chowning, of Little Rock, for appellant. 

Glover & Glover, of Malvern, for appellee. 

GriFrFin Smitu, Chief Justice. 

The only question involved in this appeal is whether there was any substantial 
evidence to sustain the jury’s verdict that appellant was liable on a policy of 
insurance, on which judgment for $1,305, inclusive of penalty, was given. 

On November 13, 1934, appellant issued its policy on the life of appellee's 
husband. Quarterly premiums were $5.59: the first having been paid shortly after 
delivery of the policy. The second installment was due February 13, 1935; the 
assured being entitled to 31 days of grace on all premiums. There was default 
as to the second premium, but application for reinstatement made March 27, 1935, 
was duly accepted. This application, signed by the assured, recited payment of the 
delinquent premium of $5.59. The third installment fell due on May 13, and was 
paid June 13. 

It is alleged by appellant that default occurred with respect to the premium due 
August 13, and that thereafter no payments were made, the policy automatically 
lapsing 31 days after August 13, 1935. 

The assured died January 8, 1936. Appellee, wife of the assured and beneficiary 
under the policy, testified that the policy lapsed near the end of the year, the latter 
part of 1935, and that it was reinstated in November, to the best of her memory. She 
denied that it lapsed in August, and produced a receipt which reads: “Received of 
Geo. H. V. Reynolds $5.59 on policy No. 939407-A to reinstate for last qt. Metro- 
politan Life Insurance Co. W. O. Guerin.” This receipt, appellee testified, paid the 
premium from November, 1935, until after the assured’s death. The receipt, she 
said, was given to her husband by Mr. Guerin, admitted agent of appellant, while 





Life] Metropolitan Life Ins. Co. v. Reynolds 431 


witness was out of town. Some time after her husband’s death, she found it among 
his papers. Asked if she knew what quarter it paid for, she answered: “It said 
for the last quarter.” The receipt was not dated. 

Witness further testified that her husband had other receipts that had been kept 
in a billfold, but he lost them, She thought there were four in addition to the one 
introduced. Asked what period the lost receipts covered, witness replied: “I can’t 
say just exactly, because I did not look at each one of them. The premiums were 
all paid by my husband, but I know he had other receipts showing other periods of 
time through: the last part of the year. The premiums were all paid by my husband. 

“Q. State whether or not this receipt was given at the time the policy was 
reinstated—you have stated that the policy was reinstated the latter part of 1935. 
Was this receipt given at the time the policy was reinstated? A. I said I did not 
know anything about the receipt until I found it. 

“Q. You state positively that the policy did not lapse but once, is that correct? 
A. That is correct. 

“Q. You do not know how many premiums were paid on this policy? A. I 
do not. 

“Q. And you do not know what period of time this receipt covers? A. The 
last part of the year.” 

W. O. Guerin testified that he issued the undated receipt at the time the policy 
was reinstated on March 27, 1935. His explanation was that the official company 
receipt could not be issued until the application for reinstatement had been approved 
at the home office in New York, where questions on reinsurability were passed 
upon. When the August premium was not paid, he talked with the assured, urging 
payment, but without effect. On behalf of appellant, in substantiation of its claim 
that the policy lapsed, the deposition of Leon C. Blackman, in charge of records 
of the New York office, was read in evidence. Mr, Blackman testified that the 
policy was reinstated but once, on March 27, 1935, and that no premiums were 
received after August, 1935. 

The effect to be given appellee’s testimony, viewed in its .most liberal light, is 
that she had seen some policy receipts in her husband’s billfold; that she did not 
examine them as to date; that she thought there were four such receipts, not 
including the undated one inquestion; that she had no personal information with 
reference to the undated receipt other than what the writing imported; that the 
insurance policy was reinstated but once; and that she thought this occurred in the 
latter part of 1935. 

Appellant’s testimony, undisputed except as to the circumstances, impressions, 
information, and belief of appellee, is that the undated receipt was given for the 
quarter beginning February 13, 1935, and that the expression, “for last quarter,” did 
not refer to the last quarter of the year, or, in fact, to a calendar quarter; that 
there was but one reinstatement, this being on March 27, 1935, and that the policy 
lapsed 31 days after August 13, 1935. 


[1] The receipt, by its own terms, shows that it was given to reinstate the 
policy, but the added words, “for the last quarter,” created an ambiguity admitting 
of explanation by oral testimony. The admission of appellee on cross-examination 
that the policy was reinstated but once, and the introduction by appellant of the 
original application for reinstatement, dated March 27, 1935, shows clearly that 
appellee was mistaken as to the date of reinstatement. On cross-examination the 
unsatisfactory nature of appellee’s testimony is shown. In reply to a question as to 
whether the policy had ever lapsed, she replied, “Not that I remember.” Asked 
if she could say positively, she answered, “It did not.” Witness later said that 
she would not be positive, and corrected this statement by adding, “Well, it was 
reinstated.” The date of reinstatement was then fixed as of the last of 1935, “Best 

remember.” 

The same uncertainty characterized appellee’s references to the lost receipts. It 
was not substantial. There is little doubt that appellee believed that the undated 
receipt evidenced payment for the last quarter of 1935, but testimony to the contrary 
is too conclusive to permit her beliefs and impressions to outweigh the affirmative 
evidence offered by appellant. 

_ Another important factor must be considered. If appellee’s assured had, ir 
fact, paid the premium maturing August 13, the policy would have been paid to 
November 13, 1935. Thirty-one days of grace would have extended the protection 
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to December 13. It is not contended that a single month’s premium, as distinguished 
from a quarterly premium, was ever paid, and there is no provision in the policy 
for such payment. 

[2] In view of the record, we feel justified in holding that there was no sub- 
stantial evidence before the jury upon which its verdict could be based, and there 
should have been an instructed verdict for appellant. 

Reversed and dismissed. 


LINCOLN NATIONAL LIFE INS. CO. v. COOK. No. 4—4778. 
Supreme Court of Arkansas. Nov. 1, 1937. 
109 Southwestern Reporter (2d) 679. 
1. WAIVER. 

Under life and indemnity policy, providing for annual disability benefits, and 
specifying no time limit for making out proof of disability, where insured became 
disabled, subsequently failed to pay assessment, and died, and insurer waived proof 
of disability after insured’s death and within period of limitation, administrator of 
insured’s estate could recover amount of disability benefits accruing prior to 
insured’s death less amount of assessment, since proof of disability was not con- 
dition precedent to liability, and insurer was required to apply disability benefits 
on unpaid assessment (Crawford & Moses’ Dig. § 6950). 

(For other cases, see Insurance, Dec. Dig. § 666.) 


2. PROOF OF DISABILITY. 

Where policy specifies no time limit for making out proof of disability, proof 
is not condition precedent to liability, and may be made at any time within statutory 
period of limitation (Crawford & Moses’ Dig. § 6950). 

(For other cases, see Insurance, Dec. Dig. 8§ 536, 539[1].) 

3. WAIVER. 

The denial of liability on life and indemnity policy and refusal to furnish blanks 
for proof of disability waived such proof. 

(For other cases, see Insurance, Dec. Dig. §§ 558[4], 559[2].) 

Appeal from Circuit Court, Little River County; Pratt P. Bacon, Judge. 

Action by Matthew A. Cook, administrator of the estate of Thomas B. S. 
Cook, against the Lincoln National Life Insurance Company. From a judgment for 
plaintiff, defendant appeals. 

Affirmed. 

J. D. Frank, of Fort Wayne, Ind., John J. DuLaney, of Ashdown, and Rose, 
Hemingway, Cantrell & Loughborough, of Little Rock, for appellant. 

Shaver, Shaver & Williams, of Ashdown, and Sam T. Poe and Tom Poe, both 
of Little Rock, for appellee. 

Humpnreys, Justice. 

This suit was brought in the circuit court of Little River county by appellee 
against appellant to recover $409 on an insurance policy issued by Merchants Life 
Association in February, 1915, to Thomas B. S. Cook, insuring him for $5,000, all 
obligations of which were assumed by appellant on September 30, 1928. 

After the assumption of the obligations in the contract by appellant, Thomas 
B. S. Cook, the insured, or his sons paid all assessments to appellant, except the 
assessment levied on January 31, 1936, payable within the grace period or on 
February 29, 1936. The indemnity provided in the policy was $5,000 in case of the 
death of the insured, or, in lieu thereof, $500 payable annually to him in the event of 
his total and permanent disability. The quarterly assessments increased from time 
to time, and the quarterly assessment which became due on January 31, 1936, 
amounted to $91. This assessment was not paid on that date or within the grace 
period. 

Appellee alleged in his complaint that prior to that assessment he became totally 
and permanently disabled, and that appellant owed and had in its hands $500 of the 
insured’s money out of which appellant should have paid the assessment instead 
of declaring a forfeiture of the policy for failure to pay said assessment. The 
policy sued upon contained the following provisions relative to liability for total 
and permanent disability: “Should the insured while the policy is in full force 
and effect become totally and permanently disabled by accident or by sickness or 
disease so as to be wholly and permanently incapacitated thereafter from doing any 
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work or conducting any business for compensation and profit * * * then upon 
request in writing and the forwarding to the association satisfactory proof of the 
happening of such event he shall be entitled to recover an amount equal to one-tenth 
of the policy until the whole amount of the policy shall be paid provided said partial 
payment shall be endorsed on the policy and upon the death of the assured shall be 
deducted from the amount payable at death and provided also that the quarterly 
calls shall be made and payable the same as though the partial payments were 
not made and with like penalties, force and effect. * * * ” 

Appellant filed an answer denying that the insured was totally and permanently 
disabled prior to the levy of the assessment; and, as a further defense, alleged that 
the insured did not notify it that he was totally and permanently disabled and 
forward to it satisfactory proof of the happening of such an event. 

The cause was submitted upon the pleadings, evidence, and instructions of the 
—_ which resulted in a judgment against appellant for $409, from which is this 
appeal. 

Appellant contends for a reversal of the judgment because the court refused to 
peremptorily instruct a verdict for it, giving as a reason therefor, that the testimony 
of C. N. Cook was insufficient to carry to the jury the question as to whether forms 
for furnishing proof of disability had been requested by the insured and refused. 

It is not seriously questioned that the proof was sufficient to carry to the jury 
the issue whether the insured was totally and permanently disabled during his life- 
time and while the contract was in force. The jury has found that he was, and the 
finding is supported by substantial evidence. 

The argument is that C. N. Cook’s testimony failed to show that he directed the 
letter written in December, 1936, to appellant informing it that insured was per- 
manently disabled, and requesting forms to make proof of disability, or that he 
directed it to the place of business of appellant. The purport of C. N. Cook’s 
testimony was to the effect that he wrote and mailed such a letter to appellant in 
December, 1936. Appellant cites the case of Cotton States Life Insurance Company 
y. Tanner, 180 Ark. 877, 23 S.W.(2d) 268, 270, in support of its argument, and 
quotes from it as follows: “The evidence also shows that notice was sent to the 
company, but this evidence was insufficient for the reason that it does not show to 
what place the letter was addressed, and, in order to show that proof was made 
by a letter, it would be necessary to show that it was mailed to the company at 
some place where the company had a place of business. The evidence on these 
issues does not seem to have been developed, but upon another trial the parties can 
either present this evidence or find out that they are unable to do so.” 


[1, 2] The appellant bases its argument upon the assumption that furnishing 
proof of disability by appellee was by the policy made a condition precedent to 
liability for the disability benefits. We have frequently construed similar para- 
graphs in policies to the paragraph in this policy, which is quoted above and relied 
upon by appellant, to mean that the proof of disability need not be made during the 
life of the insured, but that the proof of disability might be made at any time 
within the statutory period of limitations. We so ruled because no time limit for 
making the proof was contained in the policies, and for that reason was not a con- 
dition precedent to liability. In the case of Sovereign Camp, W. O. W. v. Meek, 
185 Ark. 419, 47 S.W.(2d) 567, this court said: “Appellant contends for a reversal 
of the judgment because appellee made no satisfactory proof to it of his total 
disability. Under our construction of paragraph 12 of the certificate quoted above, 
the existence of total disability during the life of the certificate was enough to 
create liability. Under a correct interpretation of the meaning of paragraph 12, the 
obligation of appellant rested upon the total disability of appellee during the life 
of the certificate and not upon receipt of the proof of disability by appellant. A 
similar clause or paragraph in an insurance policy was thus construed by the Circuit 
Court of Appeals, Minnesota Mut. Life Ins. Co. v. Marshall, 29 F.(2d) 977, and 
approved by the Supreme Court of the United States in the case of Bergholm v. 
Peoria Life Ins. Co. of Peoria, Ill., [284 U.S. 489], 52 S.Ct. 230, 76 L.Ed. 416, 
decided on the 15th day of February, 1932. It will be observed that no time was 
fixed in the paragraph construed for making the proof of total disability.” Fol- 
lowing the rule in the Meek Case, this court said, in the case of Sovereign Camp, 
W. O. W. v. Law, 190 Ark. 653, 80 S.W.(2d) 50, 51: “It is true that proof of 
disability was not made, but the disability occurred while the policy was in full 
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force and effect, and when the total disability occurred, the rights of the parties 
were fixed. * * * The policy in the instant case did not require proof of disability 
to be made at any certain time.” 

This rule was reaffirmed in Aitna Life Ins. Co. v. Davis, 187 Ark. 398, 60 S.W. 
(2d) 912, 913. In the last cited case, it was said that: “It was immaterial how or 
when proof [of disability] is made, if within the statutory period.” The rule in 
the Meek Case was also followed in Home Life Insurance Co. v. Keys, 187 Ark. 
796, 62 S.W.(2d) 950, 951. In that case, this court said: “The question presented 
for decision is, was the making of proof of disability a condition precedent? We 
hold that it was not.” The rule was again affirmed in American Nat. Ins. Co. v. 
Chastain, 188 Ark. 466, 65 S.W.(2d) 899 and again in American Nat. Ins. Co. v. 
Westerfield, 189 Ark. 476, 73 S.W.(2d) 155. 

Appellant cites the case of Chandler v. New York Life Ins. Co. (Ark.) 104 
S.W.(2d) 1060, to the effect that furnishing of proof of disability was a condition 
precedent, but in that case this court ruled that the language of the policy itself 
made it so. The case is not applicable in support of appellant’s contention. 

[3] Under the facts of oe record, and under the law as declared, it is imma- 
terial whether the letter C. N. Cook claims to have written was directed to appellant 
at its usual place of Saeleaae or not, because the undisputed evidence shows that 
on November 3, 1936, which was within the statutory period of limitations (Craw- 
ford & Moses’ Dig. § 6950), appellee’s attorney demanded by letter the payment 
of the indemnity, and requested blanks to furnish proof of insured’s total and 
permanent disability, and that on November 16, 1936, in reply to that letter, appel- 
lant denied liability, and also refused to furnish blanks for making proof of dis- 
ability. 

This, of course, under the law, amounted to a waiver of proof of disability. 

[4] Appellant also contends that the court erred in not granting it a continu- 
ance because the testimony of C. N. Cook was at variance with the allegations in 
the complaint. We do not think so, because it was alleged in the complaint that 
all conditions of the policy had been performed, and that appellee had requested 
blank forms to furnish proof of disability, but that appellant had refused to furnish 
same, and appellant filed an answer denying that appellee had complied with all the 
conditions in the policy. The allegation and denial was broad enough to cover the 
testimony of C. N. Cook as well as the testimony that the attorney for appellee on 
November 3, 1936, had notified appellant of the permanent disability of the insured 
within sufficient time under the terms of the policy. Under our construction of 
the terms of the policy, it was not necessary to give notice of the disability and 
make proof thereof during the lifetime of the insured, but that such notice was 
sufficient if given within the statutory period of limitations. Appellant was not 
surprised or misled in any way because it took the deposition of R. C. Stagg under 
stipulation of date December 16, 1936, and in that deposition appellant propounded 
the following questions to Stagg, to which the following answers were made: 

“Q. Did the insured, Thomas B. S. Cook, at any time during his lifetime, ever 
request in writing that the Lincoln National Life make payment of one-tenth of 
the policy on account of total and permanent disability? A. No. 

“Q. Did Thomas B. S. Cook, during his lifetime, ever submit or furnish to 
Lincoln National Life Insurance Company proof of total and permanent disability? 
A. No. 

Appellant did not file a motion to make the complaint more definite and certain, 
and these questions propounded and answers received from R. G. Stagg show that 
it anticipated that proof of this character would be admissible under the allegations 
of the complaint. There was no material variance between the allegations of the 
complaint and the proof in the case, and the court did not err in denying appellant’s 
motion for a continuance. 

[5] Appellant contends that the court erred in giving instruction No. 7, which 
is as follows: “If you find from a preponderance of the evidence that the defend- 
ant, when requested, failed or refused to furnish insured, the plaintiff, forms for 
making proof of total and permanent disability then you are instructed this relieved 
insured, and plaintiff, from furnishing further or other proof of total and permanent 
disability.” It is argued that this instruction assumed that the evidence was undis- 
puted on the question whether appellant waived the furnishing of proof of dis- 
ability if it declined to furnish blank forms when requested. We do not think it 
susceptible of this construction. It is left to the jury to find from a preponderance 
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of the evidence whether defendant declined to furnish blank forms when requested. 
Under our construction of the contract, which does not make the proof of dis- 
ability a condition precedent to recovery, appellant had in its hands on January 31, 
1937, $500 belonging to appellant out of which it could have paid the assessment 
due on that date, hence it had no right under the law to declare a forfeiture 
of the policy. 
No error appearing, the judgment is affirmed. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. DYESS. 
No. 4—4814. 
Supreme Court of Arkansas. Nov. 15, 1937. 
109 Southwestern Reporter (2d) 1263. 
3. AERONAUTICS. 

A passenger killed in an airplane crash while on a scheduled trip was not 
“engaging as a passenger, or otherwise in aeronautic expeditions or operations,” 
within provision of double indemnity clause of life policy exempting insurer from 
double liability when death resulted while insured was engaged in such activi- 
ties; “operations” meaning only the management and control of the airplane 
and “passenger” being used to designate a person who does not engage in 
operation of airplane but who engages in “aeronautic expeditions.” 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from Circuit Court, Pulaski County, Third Division; J. S. Utley, 
Judge. 

Suit by Margaret Jackson Dyess against the Equitable Life Assurance 
Society of the United States. Judgment for the plaintiff, and the defendant 
appeals. 

Affirmed. 

Alexander & Green, of New York City, and Rose, Hemingway, Cantrell & 
Loughborough, of Little Rock, for appellant. 

Owens, Ehrman & McHaney and Paul B. Martin, Jr., all of Little Rock, for 
appellee. 

McHaney, Justice. 


On June 19, 1930, appellant issued and delivered to William R. Dyess, hus- 
band of appellee, its two policies of life insurance, one in the sum of $10,000, 
and the other in the sum of $5,000. The two policies are identical except for 
the face amount. Each policy provided for double indemnity in case of acci- 
dental death, and defines accident as follows: “Death from accident means 
death resulting solely from bodily injuries caused directly, exclusively and 
independently of all other causes by external, violent and purely accidental 
means and ensuing within 90 days of such injuries, but does not include death 
resulting from or caused directly or indirectly by self-destruction sane or insane, 
disease or illness of any kind, physical or mental infirmity, military or naval 
service in time of war, engaging as a passenger or otherwise in submarine or aero- 
nautic expeditions or operations, or by the Insured’s violation of any law. * * * ” 
The italicized portion of the above- quoted clause forms the basis of the principal 
contention made in this lawsuit. Under the options contained in the policies, 
the beneficiary named therein, appellee, elected to have the net sum due there- 
under applied under option No. 1, which provides that the proceeds may be 
paid as follows: “1. Deposit Option: Left on deposit with the Society at interest 


guaranteed at the rate of 3% per annum, with such Excess Interest Dividend, 
as may be declared.” 


It was agreed by the parties that appellant held on deposit for appellee the 
sum of $10,036.55, under the first policy above mentioned, being the face amount 
of said policy with interest, without prejudice to the rights of appellee to claim 
under the double indemnity clause of the policy. Under option No. 1, above 
“eee, appellant agreed to pay the beneficiary monthly installments at the rate 

3 per cent. per annum, plus such excess dividends as might be declared by it. 
The monthly installments under the terms of said policy, including the excess 


interest thereon, amount to $27.83 per month, and the complaint alleged that the 
appellant was in default for four monthly payments, aggregating $111.32. Prayer 
was for judgment in that sum plus the additional sum of $27.83 for each month 
up to and including the date of final judgment, together with interest, a 12 per 
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cent. penalty and attorneys’ fees. Similar allegations were made as to the 
$5,000 policy, the monthly payments being dieanh to be $13.91 per month, four 
of which were in default and for which a like prayer was made. 

Appellant filed a petition and bond for removal to the federal court which 
was denied, and it then answered, admitting its liability for the face amount of 
each policy, but denying liability under the double indemnity provisions of said 
policies. It is conceded that on January 14, 1936, the insured was killed while 
a passenger on an American Airlines plane from Washington, D. C., to Little 
Rock, when the plane on which he was a passenger crashed near Goodwin, Ark. 
Appellant’s only defense was that the insured’s death resulted from engaging as a 
passenger in aeronautic expeditions or operations. Appellant also amended its 
answer, setting up numerous trips from and to Washington, from and to Little 
Rock, prior to his death in the airplane. Appellee also amended her complaint 
by alleging that, since its filing, she had learned that appellant pays a smaller 
rate of excess interest when payments are demanded monthly than on an annual 
basis, and that the excess interest rate on the monthly basis amounts to 25 per 
cent.; that she is entitled, as of the date of the amendment, to fourteen monthly 
installments of $27.08 under the first policy, and fourteen such installments of 
$13.54 under the second policy, and she offered to accept said amounts in full 
settlement of her claims for interest from the amount left with appellant under 
said policies. It was later stipulated that the complaint might be so amended, 
and that the amounts set forth were correct. The above facts were all stipulated 
and, in addition, that the insured had no connection with the American Air- 
lines, Inc., and that he had no direction or control over the operation of said 
airplane. Trial to the court, sitting as a jury, resulted in a judgment in appel- 
lee’s favor for the monthly benefits sued for, which included also the benefits 
providing for double indemnity. The court also entered judgment for a 12 per 
cent penalty and allowed attorneys the sum of $1,250 for attorneys’ fees. 

{1, 2] For a reversal of the judgment, it is first argued that the court erred 
in refusing to remove the case to the federal court. The basis of this argument 
is that since appellant is contingently liable for more than the jurisdictional 
amount of $3,000, that amount ought to control the jurisdictional question instead 
of the sum sued for, which is the aggregate amount of the monthly installments 
due at the time of trial. We think appellant is precluded on this issue in cases 
both in this and the Supreme Court of the United States, cited by appellant, 
which it attempts to distinguish from the case at bar. The cases referred to 
are Mutual Life Insurance Company v. Wright, 276 U.S. 602, 48 S. Ct. 323, 72 
L.Ed. 726, affirming Wright v. Mutual Life Insurance Co. (C.C.A.) 19 F.(2d) 
117; Standard Life Insurance Company v. Robbs, 177 Ark. 275, 6 S.W.(2d) 520; 
and Pacifice Mutual Life Insurance Company v. McCombs, 188 Ark. 52, 64 S. 
W.(2d) 333. The effect of these decisions is that the contingent effect of the 
judgment is not the test of jurisdiction, that is, that in the future the effect of 
the judgment rendered is to create a liability in excess of the jurisdictional 
amount, but that jurisdiction depends upon the amount demanded in the par- 
ticular controversy before the court. As said in the Wright Case, supra: 
“*The matter in controversy’ was the amount for which appellant could recover 
judgment. That amount, which could not exceed $420, was much less than is 
required to confer jurisdiction on a federal District Court. It is true that in 
this action the question was involved whether appellee was liable for double 
indemnity on past due installments, and that a decision upon that question would 
work an estoppel as to liability for future installments in an aggregate amount 
which would exceed the jurisdictional amount of $3,000.” The court, therefore, 
correctly held that the case was not subject to removal because the amount 
demanded was less than $3,000. : 

[3] Passing now to the principal contention made on this appeal, and that is, 
that the exception in the double indemnity clause above quoted, that death from 
accidental means does not include death resulting from “ * * * engaging as a pas- 
senger, or otherwise in * * * aeronautic expeditions or operations, * * * ” it is 
undisputed that appellant was a passenger in an airplane on a journey from Wash- 
ington to Little Rock at the time he was killed. The question is, Was he engaged 
as a passenger in an aeronautic expedition or operation? If appellant meant to 
exclude liability for double indemnity while riding as a passenger or otherwise in 
any kind of aircraft, why did it not say so in such plain language that a wayfaring 





ee i ee ee ee ed 


i ee 


Life] Equitable Life Assur. Soc. of U. S. v. Dyess 437 


man, though a fool, might not be deceived thereby? It would appear a simple 
thing for a great institution, such as appellant, to write a clause in its policies 
exempting itself from such liability in plain and simple language. The word “aero- 
nautic” here used is an adjective and used in the sense of pertaining to aeronautics, 
and Webster defines the word “aeronautics” to be “the science that treats of the 
operation of aircraft; also the art or science of operating aircraft.” The word 
“expeditions” as here used means something more than a journey or a trip by air- 
plane. Webster defines it as follows: “2. A sending forth or setting forth for the 
execution of some object of consequence; Progress. 3. An important journey or 
excursion for a specific purpose; as, a military or exploring expedition; also, the 
body of persons making such an excursion.” 

We do not appear to have had the exact language here used under consideration 
heretofore, but we have had somewhat similar language, and other courts have had 
occasion to construe the exact language. In Benham v. American Central Life 
Insurance Company, 140 Ark. 612, 217 S.W. 462, 463, the clause in the policy 
excepted “death while engaged in military service in time of war,” and it was held 
that the exemption applied only in case of death while performing some duty in 
military service. The court said: “That is to say, in order to exempt the company 
from liability, the death must have been caused while the insured was doing some- 
thing connected with the military service, in contradistinction to death while in the 
service due to causes entirely or wholly unconnected with such service.” In Benefit 
Association Railway Employees v. Hayden, 175 Ark. 565, 299 S.W. 995, 57 A.L.R. 
622, it was held that a telegraph operator, killed while a passenger in an airplane, 
was not “engaged in aeronautics” within the meaning of the exemption clause in 
the policy. In Missouri State Life Insurance Company v. Martin, 188 Ark. 907, 
69 S.W.(2d) 1081, 1082, we had before us the phrase in the policy, attempting to 
exempt the company, “participation in aviation or submarine operations.” The 
court there held that the word “aviation” was used in its adjective sense and limited 
or modified the word “operations.” In that case the court intimated that the lan- 
guage used in cases cited, that is, “participating as a passenger or otherwise in 
aviation or aeronautics,” might be sufficient to exempt the insurance company 
from liability for death of a passenger while in an airplane. This language is 
merely suggestive, and it is dicta in that case, as it was not necessary to a decision 
thereof. Moreover, it was there held that the word “operations” “can only mean 
the management and control of the airplane,” and the same thing is true in the 
case at bar. Appellant contends that the insertion of the word “passenger” in the 
clause now under consideration must be considered and that a person may engage 
as a pasesnger in aeronautic operations only by riding in an airplane. We do not 
think the word “passenger” is affected by the word “operations.” In other words, 
that a passenger does not engage in the operation of an airplane, no more than a 
passenger on a railway train engages in the operation of a train or a passenger in 
an automobile engages in the operation thereof. We think the word “otherwise” 
in the clause under consideration has reference to the word “operations.” The 
language is: “Engaging as a passenger, or otherwise, in * * * aeronautic expedi- 
tions or operations.” This language is intended to cover passengers and others, 
passengers who engage in “aerondutic expeditions” and others who may engage in 
the “operations” of the aircraft. 

Now, as to whether the insured was engaged as a passenger in an aeronautic 
expedition, two very well-reasoned cases are cited to us, which, to us, are verv 
convincing. In the case of Day v. Equitable Life Assurance Society (C.C.A.) 83 
F.(2d) 147, the language in the policy issued by this same appellant was, “bv 
engaging as a passenger or otherwise in submarine or aeronautic expeditions.” 
There, the late Judge McDermott, speaking for the Tenth Circuit Court of Appeals. 
said: “Even if an ordinary airplane trip is an event frought with hazard, it does 
not seem to follow that it is necessarily an expedition. All expeditions mav be 
hazardous events, but all hazardous events are not expeditions. If a novitiate 
boarded an unbroken mustang, it would doubtless prove to be a hazardous event, 
but would not be accurately spoken of as an expedition. The New York court 
assumed that passengers never went on expeditions; that in order to reconcile the 
use by the insurance company of ‘passenger’ and ‘expedition’ in the same clause, 
some meaning should be given to ‘expedition’ which will reconcile it with the word 
‘passenger.’ We doubt the assumption of fact. Wiley Post’s lamented exploratory 
trip to the remote regions of the north was an expedition in its accepted sense, 
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and Will Rogers was, as we understand, a passenger. Expeditions are sometimes 
accompanied by those who have no part in planning or executing the exploration, 
but who go as passengers or guests simply for the adventure. But even if there 
be a conflict in the ordinary meaning of these two words selected by the insurance 
company in writing its policy, the rule in this jurisdiction is to resolve the ambiguity 
against the party selecting the words. Graham v. Business Men’s Assur. Co. of 
America (C.C.A. 10) 43 F.(2d) 673; East & West Ins. Co. v. Fidel (C.C.A. 10) 
49 F.(2d) 35; Chase v. Business Men’s Assur. Co. of America (C.C.A. 10) 51 
F.(2d) 34; Aschenbrenner v. U. S. F. & G. Co., 292 U.S. 80, 54 S.Ct. 590, 593, 
78 L.Ed. 1137. Although entertaining the highest respect for the Court of Appeals 
of New York, we do not agree that there is a necessary ambiguity or conflict 
in a clause embracing passengers on expeditions; but if there were, the rule 
in this jurisdiction would be to resolve that conflict against the insurer rather 
than to extend the meaning of ‘expedition’ to reconcile it with the word ‘pas- 
senger. 

“In the Aschenbrenner Case, supra, the Supreme Court again adhered to the 
established and wholesome rule that in construing contracts words ‘will be given 
the meaning that common speech imports.’ We do not believe any one, in common 
speech, would ever refer to an ordinary short trip in a plane.as an ‘expedition.’ 
In any event, reasonable men might differ on the point; and if so, then the ambigu- 
ous phrase should be resolved in favor of the customer who purchased the policy 
and not in favor of the company which drafted it.” 


The other case is one involving this same appellant and is Provident Trust 
Company of Philadelphia v. Equitable Life Assurance Society, 316 Pa. 121, 172 
A. 701, 702. The language under consideration was identical with that in the Day 
Case, supra. The court said: 

“There is no difficulty in understanding many forms of activity that would be 
included in the words ‘engaging * * * in submarine or aeronautic expeditions’; but 
traveling as a passenger would not, at first sight, seem to be such an engagement, 
and, where the question has arisen, it has been decided that an airplane passenger 
is not considered to be so ‘engaged.’ Benefit Ass’n Ry. Employees v. Hayden 
(1927) 175 Ark. 565, 299 S.W. 995, 57 A.L.R. 622; Peters v. Prudential Ins. Co. 
(1929) 133 Misc. 780, 233 N.Y.S. 500; Masonic Accident Ins. Co. v. Jackson 
(1929) 200 Ind. 472, 164 N.E. 628, 61 A.L.R. 840; Gits v. New York Life Ins. Co. 
(C.C.A.1929) 32 F.(2d) 7; Price v. Prudential Ins. Co. (1930) 98 Fla. 1044, 124 
So. 817; Flanders vy. Benefit Ass’n (1931) 226 Mo.App. 143, 42 S.W.(2d) 973. 


“Appellant agrees that the phrases ‘engaged in aviation’ and ‘engaged in aero- 
nautics,’ and similar expressions, have been held not to include one who was a 
passenger; but the brief suggests that: ‘The words “as a passenger” were inserted 
(in the policy) therefore to remove this doubt; but by adding the words “or other- 
wise,” the expression became equivalent to “anybody or everybody.” ’ It may first 
be asked, if the purpose was to except passengers, why a clause simply excepting 
accident while a passenger in an aeroplane was not inserted? The difficulty is not 
so much with the words ‘passenger or otherwise’ as with the equivocal context 
‘engaging * * * in submarine or aeronautic expeditions.’ The insured, when killed, 
was no more engaged in an expedition, in the common or normal sense of the word, 
than if he had been a passenger on a train or bus. A passenger engaged in an 
aeronautic expedition would seem to be one having some part in the conduct and 
operation of the expedition. On the other hand, if ‘engaging as a passenger’ was 
intended merely to describe persons who would be regarded as passengers within 
the ordinary meaning of that word, without having any part in the conduct of the 
aeronauti¢c expedition, the phrase was not well chosen. Certainly, as the word is 
generally defined, a passenger takes no part in the operation of the vehicle in which 
he is carried. So far as appears, the parties used the words in their commonly 
understood sense and so intended them to measure their obligation.” 

Appellant cites and relies upon Goldsmith v. New York Life Insurance Co. 
(C.C.A.) 69 F.(2d) 273; Mayer v. New York Life Insurance Company (C.C.A.) 
74 F.(2d) 118, 99 A.L.R. 155; and Christen vy. New York Life Insurance Company 
(D.C.) 19 F.Supp. 440. In all of these cases, the language was, “engaging as a 
passenger or otherwise in aeronautic expeditions.” The first two cases were from 
the Eighth and Sixth Circuit Courts of Appeals, respectively, while the last case is 
from a district court of Illinois. It must be conceded that these cases support 
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appellant’s theory, but we think they are out of line with the better reasoned cases 
herein cited. 

The result of our views is that the insured was engaged neither as a passenger 
or otherwise in an aeronautic expedition, nor in an aeronautic operation, and that 
the judgment of the circuit court is correct and must be affirmed. It is so ordered. 


LIGHT v. EQUITABLE LIFE INS. CO. OF IOWA. No. 14027. 
Supreme Court of Colorado. Oct. 18, 1937. 
Rehearing Denied Nov. 8, 1937. 
73 Pacific Reporter (2d) 530. 
1. CHANGE OF CONTRACT. 
A life insurance contract may be subsequently changed by parties in interest. 
(For other cases, see Insurance, Dec. Dig. § 144[1].) 
2. PAYMENT OF PREMIUM. 

Statutory provision requiring life policy to state that the premiums therefor 
shall be payable in advance does not require the payment of the premium in cash 
or that it be paid for a full year (’35 C.S.A. c. 87, § 57). 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

3. PAYMENT OF PREMIUM. 

The payment of quarterly premium, if life policy provides for quarterly pay- 
ment, meets statutory requirement that policy state premiums therefor shall be 
payable in advance (’35 C.S.A. c. 87, § 57). 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

4. LAPSE. 

Under disclosure that life policy provided that failure to pay premium when 
due would cause policy to cease, that at insured’s request premium payment was 
changed from quarterly to annual basis, that insured submitted three notes bearing 
date of policy and maturing three, six, and_nine months after date of policy, that 
insurer notified insured of maturity of first note, that insured failed to pay note, and 
that insurer made no further demand, policy lapsed for nonpayment of premium 
(35 C.S.A. c. 87, § 57). 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

5. WAIVER. 

Under disclosure that life policy provided that failure to pay premium when 
due would cause policy to cease, that at insured’s request premium payment was 
changed from quarterly to annual basis, that insured submitted three notes bearing 
date of policy and maturing three, six, and nine months after date of policy, that 
insurer notified insured of maturity of first note, that insured failed to pay note, 
and that insurer made no further demand, insurer’s retention of notes after maturity 
did not constitute waiver of forfeiture provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 

In Department. 

Error to District Court, El Paso County; John M. Meikle, Judge. 

Suit by Lora E. Light against the Equitable Life Insurance Company of Iowa. 
To review an adverse judgment, plaintiff brings error. 

Affirmed. 

Charles H. Smith, of Colorado Springs, for plaintiff in error. 


L. Ward Bannister and Stanley L. Drexler, both of Denver, for defendant in 
error. 


HoLLAND, Justice. 

Lora E. Light, plaintiff in error, named as beneficiary in an insurance policy 
issued upon the life of her husband, John C. Light, by the Equitable Life Insurance 
Company of Iowa, defendant in error, brought suit to recover upon the policy. To 
review a judgment entered against her upon the pleadings and a stipulation, she 
prosecutes this writ of error. Herein reference will be made to her as plaintiff, and 
the insurance company will be designated as defendant. 

March 27, 1933, the defendant issued the policy in suit for $3,000 upon a quart- 
erly premium basis; the first installment in the sum of $16.71 being paid in advance 
of the execution of the policy which provided for the payment of a like sum “on 
or before the 27th day of June, September, December and March of each year until 





440 _ The Insurance Law Journal, Vol. 90 [Mar., 1938 


the death of the insured.” Further pertinent provisions contained therein are to the 
effect that the policy, together with the application therefor, should constitute the 
entire contract between the parties; that “a failure to pay any premium note or 
premium extension agreement when due and payable shall cause the policy to cease 
and determine,” except as further provided therein; that the mode of premium 
payments might be changed on any anniversary of the policy, but the payment of 
any premium should not maintain the policy in force beyond the date when the next 
payment was due; and further that “any indebtedness to the company on account of 
the policy and any unpaid portion of the premium for the current insurance year 
in which the death of the insured occurs will be deducted in any settlement” under 
the policy. 

After delivery of the policy to the insured and payment of the first quarterly 
premium, and on or about April 12, 1933, the insured, and plaintiff, the beneficiary, 
delivered the policy to defendant together with an application for a change of the 
premium paying provisions from a quarterly to an annual basis, and insured sub- 
mitted therewith his three promissory notes each bearing date of March 27, 1933, in 
the sum of $15.92 each, bearing interest at 6 per cent. per annum from date, each 
being for part of the premium and maturing three, six, and nine months after the 
date of the policy, March 27, 1933, which, incidentally, was made the date of the 
notes. Each note contained a pledge of the policy for its payment; also the follow- 
ing language: “But this note if not paid at maturity is not to be considered as pay- 
ment of said premium and said policy will thereupon, without notice, cease to be in 
force and will have no value.” The defendant retained the application and notes, 
returning the policy to the insured with the information that a rewriting of the 
document was not necessary and that it had noted the change in the premium pay- 
ment basis upon its records. The first of the notes matured June 27, 1933, prior to 
which date the defendant notified the insured of the maturity thereof and that 
payment should be made on or before the due date. The insured failed to pay this 
note and the defendant made no further demand or request upon him for its pay- 
ment or for the payment of either of the remaining notes subsequently falling due, 
and on the 30th day of November, 1933, the insured died. 

Plaintiff grounds her complaint in this action upon the theory that the insurance 
contract extended for a period of one year and was in full force and effect at the 
date of the death of the insured by reason of the payment of the premium there- 
for, partly in cash and partly in promissory notes. Defendant, by its answer, 
alleged that the contract of insurance was not in force at the time of the death of 
the insured because of the nonpayment of the premium and premium notes. At the 
beginning of the trial plaintiff moved for judgment on the pleadings, and thereupon 
plaintiff and defendant stipulated as to the facts, which stipulation being received in 
evidence, the defendant moved for judgment on the pleadings and facts as stipu- 
lated. Defendant’s motion was granted and judgment entered accordingly. 


[1-5] In view of the facts and contentions of the parties hereto, the determina- 
tion of one question only is involved, namely: Did the giving of the notes by the 
insured and acceptance thereof by defendant constitute a payment of a year’s pre- 
mium extending the life of the insurance contract for one year from its date and 
beyond the date of the death of the insured? Under its terms, the policy delivered 
to the insured, together with the application therefor, constituted the entire con- 
tract between the parties, and if not altered by consent or agreement, it so remained. 
Neither our statutes nor public policy prevent a subsequent change in an insurance 
contract by the parties in interest. Our statutes require that the policy contain the 
entire contract between the parties, with a further provision that it state that the 
premiums therefor shall be payable in advance. The latter provision does not 
require the payment of the premium in cash or that it be a premium for a full year 
period. ’35 C.S.A. c. 87, § sp The payment of a quarterly premium, if the policy 
provides for quarterly payments, meets the statutory requirement as fully as would 
the payment of an annual premium. The policy here under consideration stands as 
originally issued, and discloses that the premiums were to be paid upon a quarterly 
basis. We cannot see that the giving of notes by the insured, and their acceptance 
by the defendant, which notes bore the exact date of the policy and matured upon 
the dates fixed in the policy for the advance payment of the subsequent quarterly 
periods—when their terms and conditions are considered—in any way injured or 
benefited either of the parties to the contract or changed their status as fixed on the 
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date of the delivery of the policy. We are inclined to the view that in the absence 
of any other or further provision in the policy, or the note which specifically 
extended insurance to the insured without the payment of the note or notes when 
due, that the forfeiture provisions of either the policy or the notes would control. 
However, there can be no doubt that both, when read together, definitely fix the 
rights of the insured and that according to his own making. He accepted the policy 
as written which contained the forfeiture provision above mentioned. His desire 
for a change in the mode of payment to an annual basis—difficult to understand—and 
which he did not accomplish to his benefit, further accentuated the forfeiture pro- 
vision of the policy by the terms of the part-premium notes which he gave for the 
three remaining periods of the first insurance year. ‘The insurance for which he 
contracted and paid, by the terms of the policy appearing on its face, did not extend 
beyond the 27th day of June, the first quarter period. The note which he gave, 
maturing on that date, was a promise to pay that part premium; it so states, and 
contained the further specific condition—of his making—that if not paid at maturity 
(June 27) the note was not to be considered payment of premium and the policy 
would cease to be in force and have no value. He acquiesced in the further condi- 
tion that such failure would terminate his contract with defendant without an 
notice to him. We could not more definitely fix his rights than he did for himself, 
and of course his beneficiary, the plaintiff herein, has no other or superior rights. 
Both are bound by what he signed. There is no question here involved of the grant- 
ing of an extension of time by defendant for the payment of the premium, and a 
retention by it of the notes in question after maturity did not constitute a waiver 
of the forfeiture provision of the policy, because the latter expired upon insured’s 
failure to pay the notes at maturity. There was nothing to waive, and the policy 
could be revived only upon subsequent terms to be agreed upon. 

We therefore are of the opinion, and hold, that the policy sued upon in this 
case, by its own terms and the further terms, incorporated in the premium notes 
by the insured, had lapsed; that it was not in force at the time of his death; and 
that plaintiff was without right to recover thereon. 


The judgment accordingly is affirmed. 


Burke, C. J., and Hilliard and Bakke, JJ., concur. 


PRUDENTIAL INS. CO. OF AMERICA v. PRESCOTT. 
Supreme Court of Florida, Division B. Nov. 6, 1937. 
176 Southern Reporter 875. 

1. CONSTRUCTION. . 

In case of ambiguity, that construction of life policy will be adopted which 
is most favorable to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. CONSTRUCTION. : 

Incontestability clauses in insurance policies are favored in the law, and 
the courts are ever ready to construe them, if possible, in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INCONTESTABILITY. f 

An incontestability clause in life policy is reasonable and proper because it 
gives insured a guaranty against expensive litigation to defeat his policy after 
lapse of time specified, and at the same time gives insurer a reasonable time and 
opportunity to ascertain whether policy should remain in force. 

(For other cases, see Insurance, Dec. Dig. § 400.) 
4. INCONTESTABILITY. a : 7 

A life policy containing an incontestability clause is not against public policy 
as tending to put fraud on a par with honesty, since such clause is in the nature 
of, and serves a similar purpose as, a statute of limitations. . 

(For other cases, see Insurance, Dec. Dig. § 400.) 


5. INCONTESTABILITY. s t , 
An incontestability clause in life policy is for insured’s benefit during his 


lifetime, and upon his death immediately inures to beneficiary’s benefit. 
(For other cases, see Insurance, Dec. Dig. § 400.) 
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6. CONTEST. 

An insurer’s equity suit to cancel life policy on grounds of fraud and unsound 
health, brought within contestable period and dismissed upon _beneficiary’s 
motion without a decision on the merits, was a “contest” within incontestability 
clause, and grounds for rescission were available as defenses to law action 
brought by beneficiary long after expiration of contestable period, even though 
equitable relief was denied largely because beneficiary ak be denied right of 
jury trial after loss and because insurer was guilty of inexcusable laches. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


7. APPLICATION. 

In action on life policy providing that policy constituted entire contract and 
that no statement should avoid policy or be used as a defense to claim there- 
under unless contained in application and unless copy of application be indorsed 
upon or attached to policy when issued, insurer, by failing to attach copy of 
application to policy or to indorse it upon policy when issued, waived right to 
set up answers therein as a defense to action on policy, and it was not against 
public policy not to allow insurer to interpose that defense. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 


Error to Circuit Court, Palm Beach County; C. E. Chillingworth, Judge. 

Action by Mae Irene Prescott, a widow, against the Prudential Insurance 
Company of America. To review a judgment for plaintiff, defendant brings 
error, 

Reversed and remanded. 

Shutts & Bowen, Crade D. Bowen, and L. S. Bonsteel, all of Miami, for 
plaintiff in error. 

Blackwell & Donnell and John L. Moore, all of West Palm Beach, for 
defendant in error. 

Brown, Justice. 

This is an action at law brought by the beneficiary to enforce the provisions 
of a life insurance policy issued to Jerry Prescott on October 5, 1931, by the 
Prudential Insurance Company. The insured died May 29, 1932, and thereafter 
on the 4th of October, 1932, the insured filed a bill in chancery seeking to cancel 
the policy on the ground that the insured had knowingly misrepresented material 
facts relating to the condition of his health in the answers, contained in his 
application, to questions propounded by the insurance company, and on_ the 
further ground that the insured was not in sound health on the date of the 
issuance of the policy. The policy contained the following provisions that are 
niaterial to this case. 

“Preliminary Provision—This policy shall not take effect if on the date 
hereof the Insured be not in sound health, but in such event the premium or 
premiums paid hereon, if any, shall be returned.” 

“Incontestability—This policy shall be incontestable after one year from 
its date of issue, except for non-payment of premiums, but if the age of the 
insured be misstated the amount or amounts payable under this policy shall be 
such as the premium would have purchased at the correct age.” 

“Entire contract contained in this policy—This policy contains and constitutes 
the entire Contract between the parties hereto, and all statements made by the 
insured shall in the absence of fraud be deemed representations and not war- 
ranties, and no statement shall avoid the policy or be used as a defense to a 
claim thereunder unless it be contained in the application for the policy and 
unless a copy of such application be endorsed upon or attached to the policy 
when issued.” 

The bill of complaint was dismissed on motion and an appeal was had to this 
court. See Prudential Ins. Co. v. Prescott, 115 Fla. 365, 156 So. 109, 113. In an 
opinion written by Mr. Justice Buford and concurred in by the entire court, it 
was held that the bill in equity had been brought within the contestable period, 
but the judgment of the chancellor was affirmed on the doctrine laid down in 
the case of Ocean Accident & Guarantee Corporation, Ltd. v. Tucker, 112 Fla. 
401, 150 So. 606, in which this court held: f 

“As a general rule, equity will not entertain a bill by an insurance company, 
after loss, to cancel the policy and enjoin the bringing of an action thereon, 
where the bill is founded upon charges of fraud in obtaining the policy which 
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might be availed of by way of defense in an action at law. The Sailors v. Woelfle, 
118 Tenn. 755, 102 S.W. 1109, 12 L.R.A.(N.S.) 881; Mechanics’ Ins. Co. of Philadel- 
phia v. C. A. Hoover Distilling Co. (8th Circuit) 173 F. 888, 97 C.C.A. 400, 32 
L.R.A.(N.S.) 940; Bankers’ Reserve Life Co. v. Omberson, 123 Minn. 285, 143 
N.W. 735, 48 L.R.A.(N.S.) 265. The reason for the rule is that the insurers, by 
issuing the policy of insurance, have entered into a contract with the assured, 
which entitles the latter, after a loss under the policy has occurred, to seek 
redress in a court of common law, and there submit for judicial determination 
all issues of fact between the parties, pursuant to the constitutional right to 
have a jury trial on all such issues. Drobney v. Lukens Iron & Steel Co. 
(C.C.A.2d Circuit) 204 F. 11.” 

In affirming the lower court, this court held: 

“In the instant case the suit was brought invoking the aid of a court of 
equity after the death of the insured, and, if the policy was procured by fraud, 
such fact could be established as a defense to liability under the terms of the 
policy.” 

On rehearing it was pointed out to this court that a feature existed in this 
case that did not exist in the Tucker Case, supra, as in the Tucker Case, suit at 
law had been filed on the policy to enforce it, while in this case no suit had 
been filed. The court then, in a per curiam opinion in which Justices Buford and 
the writer dissented, reaffirmed the judgment of the chancellor. 

The court held that: 

“It appears by the weight of authority, as well as what we conceive to be the 
better reason, a clause contained in an insurance policy declaring the same to be 
incontestable after a stated period of time has reference to contest in court by 
some sort of litigation and not a mere protest against payment, or an offer to 
rescind or a notice of repudiation of the policy given by the insurer to a party 
at interest that the insurer will insist upon some defense to the policy. 37 C.J. 
540; 36 A.L.R. 1245, note.” 

“The incontestability clause simply means that the insurer contracts that 
if it should have any defense which might be interposed to the validity of the 
contract that it will interpose such objections to its validity either by affirmative 
or defensive action taken in court within the period named in the contract 
[citing authorities].” 

“It appears in this case however that the insurer was guilty of inexcusable 
laches in that it waited until the last day of the contestable period to deny 
liability, and then undertook to resort to a court of equity for relief based on its 
election to rescind the contract.” 

“Whether this was done purposely as a means of depriving the insured of 
her constitutional right to a jury trial on certain issues of fact arising because 
of its denial of liability on the policy, or whether it was due merely to the 
insurer’s neglect, the result is the same,—namely, the insured will be deprived of 
her constitutional right to a jury trial because of the act of the insured in with- 
holding its notice of election to deny liability until the last day of the contestable 
period, whereas it plainly appears that it was in a position to have given notice 
oi election to rescind at a much earlier date.” 

“The holding of Ocean Accident & Guarantee Corp., Ltd. v. Tucker, 112 Fla. 
401, 150 So. 606, confirms the constitutional right of an insured after loss to 
have issues of fact arising under insurance policies tried by jury. And only 
when an insurance company has seasonably denied liability on its policy within 
the contestable period and the insured has with notice thereof delayed so long 
thereafter in bringing a suit at law on the policy that the insurance company 
is about to lose its right to contest the policy during the contestable period unless 
it affirmatively proceeds in equity, is an equity suit to avoid the policy after 
loss maintainable.” 

The present action at law was instituted on April 19, 1933, more than eighteen 
months after the policy’s date of issue, and long after the incontestable period 
had begun to run. The insurer filed amended pleas, one of which averred that 
the insured was not in sound health on the day of delivery, and denied liability 
ior that reason, and also averred that the policy had been contested within the 
contestable period by the aforesaid equity suit, etc. The next plea denied 
liability because certain material representations concerning the insured’s health 
and medical history were fraudulently made in the application. 
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The beneficiary interposed a demurrer to these pleas on a number of grounds, 
among which were: (1) That the policy is incontestable; (2) that the fraudulent 
misrepresentations in the application could not be pleaded, because the applica- 
tion was not attached to nor indorsed upon the policy when it was issued. 

The circuit judge sustained the demurrer and no provisions for amending 
pleadings were made. The cause came on for trial without pleas and verdict 
was found in favor of the beneficiary and final judgment entered thereupon. 

In the present case the insured died before the incontestable period had 
begun to run. We find by a review of the cases reportéd from other jurisdictions 
that where a life insurance policy provides that after a certain definite time it 
shall be incontestable, except for certain defenses, a majority of the courts hold 
that the death of the insured within this time does not put an end to the incon- 
testable clause, or prevent its subsequently becoming operative for the benefit 
oi the beneficiary. Great Southern L. Ins. Co. v. Russ (C.C.A.) 14 F.(2d) 27; 
Mutual Life Ins. Co. v. Conley (D.C.) 55 F.(2d) 421; Mutual Life Ins. Co. vy. 
Hurni Packing Company, 263 U.S. 167, 44 S.Ct. 90, 68 L.Ed. 235, 31 A.L.R. 102; 
Jefferson Standard Life Ins. Co. v. McIntyre (C.C.A.) 294 F. 886; Missouri State 
Life Ins. Co. v. Cranford (1923) 161 Ark. 602, 257 S.W. 66, 31 A.L.R. 93; Monahan 
v. Metropolitan Life Ins. Co., 283 Ill. 136, 119 N.E. 68, L.R.A. 1918D, 1196; Ramsey 
v. Old Colony Life Ins. Co., 297 Ill. 592, 131 N.E. 108; Ebner v. Ohio State Life 
Ins. Co., 69 Ind.App. 32, 121 N.E. 315; Priest v. Kansas City Life Ins. Co., 119 
Kan. 23, 237 P. 938, 41 A.L.R. 1100; Becker vy. Illinois Life Ins. Co., 227 Mich. 
388, 198 N.W. 884; Repala v. John Hancock Mut. Life Ins. Co., 229 Mich. 463, 
201 N.W. 465; Lavelle v. Metropolitan Life Ins. Co., 209 Mo.App. 330, 238 S.W. 
$04; Yates v. New England Mut. Life Ins. Co., 117 Neb. 265, 220 N.W. 285; New 
York Life Ins. Co. v. Steinman, 103 N.J.Eq. 403, 143 A. 529; Hardy v. Phoenix 
Mut. Life Ins. Co., 180 N.C. 180, 104 S.E. 166; Killian vy. Metropolitan Life Ins. 
Co., 251 N.Y. 44, 166 N. E. 798, 64 A.L.R. 956; Jensen v. Metropolitan Life Ins. 
Co., 251 N.Y. 336, 167 N.E. 462; Parton v. Metropolitan Life Ins. Co., 129 Misc. 
493, 221 IN.Y.S. 610; Sexton v. Equitable Life Assurance Soc., 130 Misc. 362, 
224 N.Y.S. 63; Wolpin v. Prudential Ins. Co., 223 App.Div. 339, 228 N.Y.S. 78; 
Feierman v. Eureka Life Ins. Co., 279 Pa. 507, 124 A. 171, 32 A.L.R. 646; Humpston 
v. State Mut. Life Assur. Co., 148 Tenn. 439, 256 S.W. 438, 31 A.L.R. 78; American 
Natl. Ins. Co. v. Welsh (Tex.Com.App.1930) 22 S.W.(2d) 1063; Tracy Loan & T. 
Co. v. Mutual Life Ins. Co. (1932) 79 Utah 33, 7 P.(2d) 279. 

{1] As pointed out by the New York court, the courts, in reaching this con- 
clusion, have adhered to the rule that in case of ambiguity, that construction of 
the policy will be adopted which is most favorable to the insured. Killian v. 
Metropolitan L. Ins. Co. supra, 

[2] Incontestability clauses in insurance policies are favored in the law, and 
the courts are ever ready to construe them, if possible, in favor of the insured. 

[3, 4] Policies of insurance are prepared by the insurance companies, and 
the insured has no voice in their preparation. Clauses of this kind are evidently 
inserted in insurance contracts by the insurer for the mutual advantage of both 
the insurer and the insured. It has been well said that such a provision is 
reasonable and proper because it gives the insured a guaranty against expensive 
litigation to defeat his policy after the lapse of the time specified, and at the 
same time gives the company a reasonable time and opportunity to ascertain 
whether the contract should remain in force. Such a contract is not against 
public policy as tending to put fraud on a par with honesty. On the contrary, 
the stipulation recognizes fraud and all other defenses, but provides a reasonable 
time in which they may be, but beyond which they cannot be, established. There- 
fore, it is in the nature of, and serves a similar purpose as, a statute of limita- 
tions, the wisdom of which has been universally recognized. 

[5] In the case of Mutual Life Ins. Co. vy. Hurni Packing Co., supra, Justice 
Sutherland expressed the opinion of the court that, while the contract of insur- 
ance is with the insured, nevertheless it is for the use of the beneficiary, and 
there is no reason to say that the incontestability clause is not meant for his 
benefit as well as the benefit of the insured. The court further said that it is 
for the benefit of the insured during his lifetime, and upon his death immediately 
inures to the benefit of the beneficiary. 

The uniform current of authority and the decisions of the Supreme Court 
of the United States seem to be based on good reasoning and are worthy of 
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following. It is to the advantage and convenience of both the insured and-the 
insurer that there should be uniformity in policies of insurance, both in form 
and in the interpretation of the language used in the policies. 

This court held in the case of Prudential Ins. Co. v. Prescott, 115 Fla. 365, 
text 374, 156 So. 109, 113, citing from Ocean Accident & Guarantee Corp., Ltd. 
y. Tucker, 112 Fla. 401, 150 So. 606: 

“As a general rule, equity will not entertain a bill by an insurance company, 
aiter loss, to cancel the policy and enjoin the bringing of an action thereon, 
where the bill is founded upon charges of fraud in obtaining the policy which 
might be availed of by way of defense in an action at law.” 

The court further held on rehearing in that case that: 

“It appears that by the weight of authority, as well as what we conceive to 
be the better reason, a clause contained in an insurance policy declaring the 
same to be incontestable after a stated period of time has reference to contest in 
court by some sort of litigation and not a mere protest against payment, or an 
offer to rescind or a notice of repudiation of the policy given by the insurer to a 
party at interest that the insured will insist upon some defense to the policy.” 

“The incontestability clause simply means that the insurer contracts that if it 
should have any defense which might be interposed to the validity of the contract 
that it will interpose such objections to its validity either by affirmative or 
defensive action taken in court within the period named in the contract.” Citing 
authority. 

“It appears in this case however that the insurer was guilty of inexcusable 
laches in that it waited until the last day of the contestable period to deny liability, 
and then undertook to resort to a court of equity for relief based on its election to 
rescind the contract.” 

“The holding of Ocean Accident & Guarantee Co., Ltd. v. Tucker, 112 Fla. 401, 
150 So. 606, confirms the constitutional right of an insured after loss to have issues 
of fact arising under insurance policies tried by jury. And only when an insurance 
company has seasonably denied liability on its policy within the contestable period 
and the insured has with notice thereof delayed so long thereafter in bringing a 
suit at law on the policy that the insurance company is about to lose its right to 
contest the policy during the contestable period unless it affirmatively proceeds in 
equity, is an equity suit to avoid the policy after loss maintainable.” 

[6] The question then before this court is whether the equity suit to cancel the 
policy on the grounds of fraud and unsound health, brought within the contestable 
period, but dismissed upon defendant’s motion, without a decision on the merits, is 
a contest within the meaning of the incontestability clause; and, if so, is this con- 
test available to the insurer in an action at law on the policy instituted by one of the 
defendants in the equity suit long after the expiration of the contestable period? 

By the plain words of the policy the insurer was given one year in which to 
“contest” the policy. They brought their action in equity within this contestable 
period and alleged the fraud, and the fact that insured was not in good health when 
the policy was issued. Was not this “an objection to the validity of the policy by 
affirmative action taken in court within the period named in the policy”? 


_ Equitable relief was denied to the insurer largely because by granting this 
relief and submitting the questions of fraud to the chancellor, the beneficiary would 
have been denied the right of a jury trial on these issues after a loss had occurred. 
This court also stated that by waiting until the last day of the contestable 
period the insurer was guilty of inexcusable laches and had placed himself in such 
a position that equity would not grant relief. This may be true, but we can see no 
reason why this action was not a “contest” within the contestable period, accord- 
ing to the meaning and interpretation of the policy. This equity suit had the effect 
of making the grounds for rescission, as set out in the bill, available as defenses 
to the law action brought by the beneficiary to enforce the policy. 


“Once having initiated a contest by judicial proceedings within the contestable 
period, the effect of such contest was, unless thereafter waived, to give the com- 
pany the benefit thereof in the future, in that or other actions, upon all and only 
such grounds as were set forth in such contest. It is not necessary that the com- 
pany be successful in that particular action if the reason for such lack of success 
be other than a determination of the merits thereof.” New York Life Ins. Co. v. 
Hurt (C.C.A.) 35 F.(2d) 92, text 6. 
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“So, where the insurer has filed its bill to cancel after the death of the insured, 
and the beneficiary later, within or after the two-year period, files his suit at law 
on the policy, the insurer has preserved its rights under this clause.” Powell v. 
Mutual Life Ins. Co. of N.Y., 313 Ill. 161, 144 N.E. 825, text 829, 36 A.L.R. 1239. 

“Insurer, by bringing its action in equity, has postponed indefinitely the period 
of contestability, which advantage is well worth the effort of commencing suit and 
sufhcient reward for vigilance without adding to it the unfair advantage of depriving 
the beneficiary of his right to a jury trial.” Mutual Life Ins. Co. v. Marzec, 146 
Misc. 26, 262 N.Y.S. 558. 

We therefore hold that the lower court erred in sustaining the demurrer to the 
first plea. 

Our court has held that it is necessary that the insurer either contest the policy 
by an action to rescind and cancel the contract or defraud the beneficiaries’ suit to 
enforce the policy within the contestable period, else there is no “contest” within 
the meaning of an incontestability clause. The Prudential Life Insurance Company 
brought its appropriate equity action on the last day of the contestable period. If 
they had not brought their action, then the policy would have become incontestable. 
They could wait no longer for the insured’s beneficiary to bring an action at law. 
Laches could not run against the insurance company as long as they instituted suit 
within the period allowed them in the policy. It seems to us that it would be an 
injustice to the insurance company to deny them an opportunity to set up their 
claim of fraud, etc., within the contestable period either defensively in an action at 
law or affirmatively in an equity action. 

“*Contest’ is action taken in tribunal having right to determine policy’s validity.” 
Rose v. Mut. L. Ins. Co. (C.C.A.) 19 F.(2d) 280. 

““Contest’ under clause in life insurance policy that policy is incontestable, 
except for nonpayment of premiums after two years, is contest initiated by appro- 
priate proceedings in court within time limited.” Philadelphia L. Ins. Co. v. Burgess 
(D.C.) 18F.(2d) 599, 603. 

It is quite a problem to determine how in all cases the insured is to be given a 
jury trial after loss, and at the same time to hold that a contest must be begun in 
court within the contestable period or the insurer will lose his rights to contest the 
policy; because if the insured’s beneficiary chooses to wait until the policy become, 
incontestable, then the only thing that the insurer could do would be to come into 
equity, and this would be depriving insured of jury trial unless the suit was stayed 
by the chancellor to permit an action at lay. The Minnesota and Arkansas courts 
have solved the problem by holding that the rights of the parties become fixed upon 
the death of the insured and that at any time thereafter the insurer can defend an 
action to enforce the policy. This gives the insured a right to a jury trial after 
loss and at the same time doesn’t deny insurer his right to contest the policy. As 
hereinabove pointed out, however, this holding is against the weight of authority. 

We adhere to our view, hereinabove expressed, that the action of the insurer 
in filing its bill in equity to rescind and cancel the policy was a bona fide atempt to 
contest the validity of the policy within the contestable period by the only method 
left open to them. 

[7] We come now to consider the second question involved. The insurance 
policy sued on contained the following clause: 

“Entire Contract Contained In This Policy.—This policy contains and constitutes 
the entire contract between the parties hereto, and all statements made by the 
insured shall in the absence of fraud he deemed representations and not warranties, 
and no ,statement shall avoid the Policy or be used as a defense to a claim thereunder 
unless it be contained in the application for the policy and unless a copy of such 
application be endorsed upon or attached to the policy when issued.” (Italics sup- 
plied.) 

The application was not attached to or indorsed upon the policy when issued. 
The question then arises: 

Is a plea setting up fraudulent misrepresentations in the application for the 
policy subject to demurrer on the grounds that the plea violates and seeks to vary 
the terms of a written instrument and on the grounds that fraud cannot be pleaded 
by reason of the fact that the application for insurance was not attached to the 
policy issued? 
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The lower court answered this question in the affirmative, and correctly sus- 
tained the demurrer to this plea. 

The above clause was injected into the policy as an inducement to the insured. 
‘Many states require the application to be attached to the policy if the insurance 
company expects to rely on any of the answers contained therein. This makes it 
possible for the insured to have a copy of the entire agreement. It serves to guard 
the insured against misunderstanding as to his contract and, in case of controversy 
with the company to protect him against surprise, inconvenience, and danger of 
injustice liable to arise where the policy does not contain the entire agreement and 
refers for parts of it to applications and other papers in possession of the insurance 
company. 

Here the policy definitely declares that it constitutes the entire agreement 
between the parties. Had the insurance company desired to rely on any of the 
answers in the application, they could have attached a copy to the insurance policy, 
but by not attaching such a copy, they apparently did not choose to rely on these 
answers and thus waived their right to set up answers in the application as a 
defense to the policy. 

Appellant contends that it is against public policy not to allow the insurance 
company to show that they were induced into the contract by fraud. We feel that 
the insurance company, by not attaching a copy of the application, indicated that it 
did not desire to rely on the answers in the application to avoid the policy and that 
they only relied upon the provisions in the policy—which policy contained the entire 
contract. 

[8] “The liberty of contract, being one of those rights secured by our Consti- 
tution, is not to be restrained upon any insufficient or mere fanciful conceit of what 
may possibly happen. The citizen who is sui juris has a right to make a contract 
beneficial to himself, when neither immoral, fraudulent, nor illegal; and he should 
not be restrained in the exercise of such right unless the public welfare clearly 
compels it.” 

[9] “It is manifest from many decisions that judicial tribunals hold themselves 
bound to the observance of rules of extreme caution when invoked to declare a 
transaction void on grounds of public policy, and prejudice to the public interest 
must clearly appear before a court would be warranted in pronouncing the trans- 
action void on this account.” Atlantic Coast Line R. Co. v. Beazley, 54 Fla. 311, 
351, 391, 45 So. 761, 774. 

This court also held in the case of Cary & Co. v. Hyer, 91 Fla. 322, 107 So. 
684, that, within limitations of public policy as long as the law is not violated, 
parties sui juris may make their own contracts and fully effectuate their purpose 
and intentions. 

By the plain unequivocal words of the policy, the insurance company bound 
itself to rely only on the policy as the entire contract. By not attaching the appli- 
cation, the insurance company waived its right to put up a defense based on answers 
made by the insured in the application. 

We hold therefore that the trial court was free from error in sustaining the 
demurrer to the second plea. 

Because of the error above pointed out in sustaining the demurrer to the first 
plea, the judgment of the court below must be reversed. 

Reversed and remanded. 

Whitfield, P. J., and Chapman, J., concur. 

Ellis, C. J., and Terrell and Buford, JJ., concur in the opinion and judgment. 


BANKERS HEALTH & LIFE INS. CO. v. HAMILTON. No. 26441. 
Court of Appeals of Georgia, Division No. 2. Oct. 27, 1937. 
193 Southeastern Reporter 477. 
1. MISREPRESENTATION. 

Under statute, statements made in application for life policy may not be treated 
as warranties or covenants, on account of failure or falsity of which policy may 
be avoided, unless copy of application is attached to policy or accompanies it; but 
representations contained in application, if fraudulently made, and if false and 
material to risk, may give insurer right to avoid policy (Acts 1906, p. 107; Code 
1933, §§ 56-821, 56-822). 


A “material representation” is one that would influence a_ prudent 
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insurer in determining whether or not to accept the risk, or in fixing the 

amount of the premium in the event of such acceptance. 

(For other cases, see Insurance, Dec. Dig. §§ 151[2], 262.) 
2. FRAUD. oe t 

In action on life policy, evidence was insufficient for jury to find that insured, 
who had been under medical treatment for about five years for hypertension at time 
of making application, knowingly and fraudulently concealed or misrepresented her 
condition (Code 1933, §§ 56-821, 56-822). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
3. PENALTY. 

In action on life policy, insurer was entitled to have matter of misrepresentation 
in application adjudicated without being subject to charge of acting in bad faith, 


where question of liability was a close one under the law and facts, and evidence 


did not show that insurer's refusal to pay was frivolous or without reasonable 
cause, and hence award of attorney’s fees and penalty was unauthorized. 
(For other cases, see Insurance, Dec. Dig. § 602.) 
Syllabus by the Court. 
1. Under the law and the evidence, the jury was authorized to return a verdict 
in favor of the plaintiff for the amount of the policy and interest. 


2. There being no evidence that the defendant acted in bad faith in refusing 


to pay the amount of the policy, the award of attorney's fees and the statutory; 
penalty was unauthorized. Judgment is affirmed on condition that such items be 
written off; otherwise the judgment is reversed. 

Sutton, J., dissenting. 

Error from City Court of Quitman; S. Spencer Bennet, Judge. 


Suit by Robert W. Hamilton against the Bankers Health & Life Insurance 
Company. To review a judgment for plaintiff, defendant brings error. 

Judgment affirmed on condition that plaintiff write off therefrom the amount of 
attorney’s fees and penalty. 

Turpin & Lane, of Macon, and Lee W. Branch, of Quitman, for plaintiff in 
error. 

Harrell & Lilly, of Quitman, for defendant in error. 


Sutton, Judge. 


Robert W. Hamilton brought suit against the Bankers Health & Life Insurance 
Company on a policy of life insurance, dated February 20, 1933, issued on the life 
of the plaintiff’s wife, Ida M. Hamilton. The insurance company defended by plead- 
ing fraud in the procurement of the policy, in that the written application con- 
tained false representations as to medical treatment of the insured during the five- 
year period previous to the issuance of the policy. The evidence was that the wife 
died on April 16, 1936; that in 1930 a Dr. Mayo was treating her for high blood 
pressure and giving her digitalis; that in 1931 the husband took her to a Dr. Smith, 
who continued the digitalis and treated her at varying intervals; that her general 
health appeared to be good; and that she was under the care of Dr. Smith at the 
time the policy was issued and at the time the written application was taken. A 
daughter of the insured testified that she was present when the application was 
taken; that the agent of the company asked the insured who was her physician and 
was told; that he asked no further questions other than with reference to tuber- 
culosis; that he appeared to be in a hurry, but that her mother signed the applica- 
tion and could read and write. The agent testified that he collected the premiums 
for three years and that the insured was apparently in good health. Dr. Smith 
testified that from April, 1931, to April, 1936, he treated the insured; that she was 
suffering from hypertension; that she continually made visits to his office some- 
times once a week and sometimes not more than once a month; that she gradually 
grew worse and died from angina pectoris brought on by hypertension. The policy 
was introduced in evidence, as well as the written application signed by Mrs. Ham- 
ilton under date of February 20, 1933. The application contained, among other 
things, the positive statement that she had had no medical or surgical attention 
in the last five years. There was also introduced in evidence proof of death, signed 
by Dr. L. A. Smith, showing the date of his attendance to have been from April 4, 
1931, to April 6, 1936, for hypertension, and the cause of her death to have been 
primary angina pectoris and secondary hypertension. The jury returned a verdict 
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in favor of the plaintiff, and the exception is to the judgment of the court over- 
ruling the motion for new trial. 

The question for determination is: Did the insured, in order to induce the 
insurer to issue her a policy of life insurance, willfully, falsely, and fraudulently 
represent that she had not received any medical or surgical attention within the five- 
year period previous to the application for insurance? 

[1] It is not shown by the evidence whether the answers were in response to 
questions asked by the agent, whether she herself filled in the answers, or whether 
the agent filled them in and thereafter she signed the application. But the insurance 
company relies on the fact that such answers were contained in the written appli- 
cation and that she could read and write, and that her conduct was fraudulent 
and avoided the policy because the representations were false and material to the 


risk. “Under the act of August 17, 1906 (Acts 1906, p. 107), the application on 
which an insurance policy is based is not to be considered as part of the policy or 


contract between the parties, unless a copy thereof is attached to or accompanies the 
policy. Statements made in the application are not to be treated as warranties or 
covenants, on account of the failure or falsity of which the policy may be avoided, 
unless a copy of the application is attached to the policy or accompanies it, though 
representations contained in the application, if fraudulently made, may give to the 
insurance company the right to avoid the policy.” Southern Life Ins. Co. v. Logan, 


9 GaApp. 503 (3), 71 S.E. 742; Bankers’ Health & Life Ins. Co. v. Murray, 22 
Ga.App. 495 (1), 96 S.E. 347; Wilkins v. National Life & Accident Ins. Co., 23 
Ga.App. 191 (2), 97 S.E. 879; Life Ins. Co. of Virginia v. Pate, 23 Ga.App. 232 
(1), 97 S.E. 874; Metropolitan Life Ins. Co. v. Shaw, 30 Ga.App. 97, 117 S.E. 106; 
Johnson v. American Nat. Life Ins. Co., 134 Ga. 800, 803, 68 S.E. 731; Supreme 
Lodge K. of P. v. Few, 138 Ga. 778, 786, 76 S.E. 91; Fraternal Life & Accident 


Ass'n v. Evans, 140 Ga, 284, 288, 78 S.E. 915. The conduct of the insured must 
not only be fraudulent, but the representation must be false and material to the 
risk. “A ‘material representation’ is one that would influence a prudent insurer in 
determining whether or not to accept the risk, or in fixing the amount of the 
premium in the event of such acceptance.” Life Ins. Co. of Virginia v. Pate, supra; 
Lee v. Metropolitan Life Ins. Co., 158 Ga. 517 (2), 123 S.E. 737. “Any verbal or 
written representations of facts by the insured to induce the acceptance of the risk, 
if material, must be true, or the policy shall be void.” Code, § 56-821. “A failure 
to state a material fact, if not done fraudulently, shall not void the contract; but 
the wilful concealment of such a fact, which would enhance the risk, shall void the 
policy.” Code, § 56-822. 

[2, 3] Applying the above principles of law to the facts of the present case, 
it is the opinion of the court that a jury question was presented as to whether 
or not the conduct of the insured was fraudulent. The application not being 
attached to and made a part of the contract, the representations could not be 
deemed warranties. On the question of fraud the evidence is consistent with her 
good faith. The daughter of the insured testified that the agent was apparentl 
in a hurry, and after asking the name of the insured’s physician and being told, 
and asking whether any member of the family had ever had tuberculosis, handed 
the application to the insured, she being able to read and write, and that she 
signed the same. While the evidence shows that she had been under medical 
treatment for five years or more, we think that the jury was authorized to find that 
she did not in fact know that she was afflicted with the disease of hypertension, 
which later resulted in angina pectoris and her death, and that she did not know- 
ingly and fraudulently conceal or misrepresent her condition in making applica- 
tion for the policy of insurance. However, the evidence not showing that the 
company’s refusal to pay was frivolous or without reasonable cause, and the 
question of liability being a close one under the law and the facts, the defendant 
was reasonably entitled to have the matter adjudicated without being subject to 
the charge of acting in bad faith, and, consequently, the award of attorney’s 
fees and damages was unauthorized. If the plaintiff, when the remittitur from 
this court is made the judgment of the trial court, will write off from the 
judgment the amount of attorney’s fees and the penalty, the judgment will be 
aflirmed; otherwise the judgment is reversed. American National Insurance 
Co. v. Holbert, 50 Ga.App. 527, 528 (2), 179 S.E. 219; Sentinel Fire Ins. Co. v. 
McRoberts, 50 Ga. App. 732 (6) 179 S.E. 256; Life & Casualty Insurance Co. v. 
Smith, 53 Ga. App. 838, 843, 187 S.E. 288. 
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The above represents the opinion of my two brethren, but in the view that I 
take of the case I am compelled to dissent. The undisputed evidence shows that 
the insured, during the five-year period previous to the application and the 
issuance of the policy of insurance, had been under treatment for hypertension, 
a very serious disease. It is further undisputed that such disease was the 
activating cause of her death from angina pectoris. The obvious purpose of 
her signing the application and delivering it to the agent was to induce the 
company to issue a policy of insurance. It could not be reasonably contended 
that she did not know of her disease. She had been under treatment for hyper- 
tension for five years or more, and to say that she did not know of its presence 
would require the belief that in all of her visits to the two doctors, and using 
digitalis, she was never once informed of her trouble. “Where it is shown that 
a material statement made in such application [for insurance] was false, that its 
falsity was known to the insured at the time it was made, that it was made with 
a view to procuring the insurance, that the company had no notice of its falsity, 
and that the company acted upon it to its injury, the law will conclusively 
presume an intent to deceive, and a case of actual fraud will be made out, 
although the insured may not have really intended to prejudice the rights of the 
company.” Northwestern Life Ins. Co. v. Montgomery, 116.Ga. 799 (2), 43 S.E. 
79. There was no evidence in the present case which, in my opinion, overcame 
the presumption, under the facts of the case, of an intention to deceive. 


Not only did the insured conceal the fact that she had been treated for 
hypertension, but to the question, “What medical or surgical attention have you 
had in the last five vears?” she answered, “None.” Even assuming that the 
answer was written in by the agent, it is not shown that he was aware of her 
ailment or was in any wise winking at the truth; and can an adult person, fully 
competent, able to read and write, free from any compulsion by the agent, be 
allowed to shut his eyes to the import of the question and answer and indiffer- 
ently sign the application, and yet the company be liable on a policy which it 
has issued in reliance on the truth of such representations? To permit such 
would be to open the doors to unconscionable fraud and injustice. Being subtle 
and artful, fraud is the particular enemy of the law, and its countenance and 
artifices are held up to view in many sections of our Code. “Fraud may not be 
presumed, but, being in itself subtle, slight circumstances may be sufficient to 
carry conviction of its existence.” Code, § 37-706. “A fraudulent or reckless 
representation of facts as true, which the party may not know to be false, if 
intended to deceive, is equivalent to a knowledge of the falsehood.” Code, § 
105-302. “Misrepresentation of a material fact, made wilfully to deceive, or 
recklessly without knowledge, and acted on by the opposite party, or if made by 
mistake and innocently, and acted on by the opposite party, constitutes legal 
fraud.” Code, § 37-703. “Suppression of a fact material to be known, and 
which the party*is under an obligation to communicate, constitutes fraud.” Code, 
§ 37-704. Nor could it be said that the representation in the present case was 
not material to the risk. The company would hardly have entered into a contract 
of insurance if it had known that the applicant was suffering from hypertension. 
Even in the case of headaches it has been said: “It would seem that in some 
cases a mere headache would be a neglible matter; but the insured in this 
case had been treated for other sickness than that of a mere headache. If she 
had had merely headaches and had been treated for those headaches by a physi- 
cian, the insurance company should have been informed of the fact by a truthful 
answer to the question contained in her application. A misrepresentation as to 
whether the insured had been attended by a physician, whether for a headache 
or other ailment, was material, because the company would, upon being informed 
that she had been treated many times for headache, have had the right to inves- 
tigate and to ascertain for itself how serious was the ailment for which she had 
been treated.” New York Life Insurance Co. v. Hollis, 177 Ga. 805, 807, 171 S.E. 
288, 290. Whether a misrepresentation is material is ordinarily a question for 
the jury, but where the evidence excludes every reasonable inference except 
that it is material no issue is presented for determination by the jury. Jefferson 
Standard Life Insurance Co. v. Henderson, 37 Ga.App. 704, 141 S.E. 498; Life 
Insurance Co. of Virginia v. Pate, supra; New York Life Insurance Co. v. Hollis, 
supra. The evidence in the present case demanded a finding that the insured 
fraudulently and willfully made false and material representations to obtain the 
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policy of insurance. The court erred in not granting the motion for new trial. 

It is urged by the defendant in error that as the agent was advised the name 
ot the insured’s doctor he could by proper investigation have ascertained all 
the facts of her disease; that for more than three years he collected premiums 
from her; and that it would be inequitable to allow the defendant to escape 
liability. There is nothing to show that the agent knew of the disease with 
which she was afflicted. Without such knowledge on his part the insurer cannot 
be held to a waiver merely because the agent could or should have known. 
Interstate Life & Accident Co. v. Bess, 35 Ga.App. 723, 726 (3), 134 S.E. 804. 
The insured was apparently in good health, and the insurance company was 
entitled to collect the premiums in the absence of knowledge that the insured 
was suffering from hypertension. 

Judgment affirmed on condition. 

Stephens, P. J., and Felton, J., concur. 

Sutton, J., dissents. 

LINCOLN NAT. LIFE INS. CO. v. TROST et al. Ag. No. 4. 
Appellate Court of Illinois. Fourth District. Nov. 8, 1937. 
11 Northeastern Reporter (2d) 51. 
2. DESIGNATION. 

Where life policy and application therefor provided that five named children of 
insured should be equal beneficiaries, and that, “if no designated beneficiary shall 
survive the insured,” proceeds should be payable to insured’s executors, administra- 
tors, or assigns, and one named child predeceased insured, surviving children rather 
than insured’s administrators were entitled to deceased child’s share, in view of 
insured’s probable intention. 

(For other cases, see Insurance, Dec. Dig. § 589.) 


Appeal from Circuit Court, Monroe County; M. V. Joyce, Judge. 

Bill of interpleader filed by the Lincoln National Life Insurance Company 
against William Trost and Raymond Mueller, administrators of the estate of Caro- 
line Katherine Trost, deceased, and others, to determine rights of various claimants 
to the proceeds of a life insurance policy. From a judgment in favor of defendants 
Elsie Asselmeier, Arlou Ruby, Raymond Mueller and Edwin Mueller, defendants 
Trost and Mueller, administrators of the estate of Caroline Katherine Trost, 
deceased, appeal. 

Affirmed. 

J. Fred Gilster, of Chester, Harry E. Jackson, of Waterloo, and Kramer, Camp- 
bell, Costello & Wiechert and Weihl & Weihl, all of East St. Louis, for appellants. 

C. B. Morrison, of Waterloo, P. K. Johnson, of Belleville, and Archie P. 
Weihl, of Waterloo, for appellees. 

Stone, Presiding Justice. 

The Lincoln National Life Insurance Company, plaintiff below, filed a bill of 
interpleader in the circuit court of Monroe county, IIl., to secure a determination 
of the rights of various claimants to the proceeds of a life insurance policy issued 
by the company. The policy in the sum of $5,000 was issued to Caroline Katherine 
Trost. The application which she signed contained the following questions and 
answers: “Question: Name of Beneficiary? Answer: Luella Trost, Elsie Miller, 
Arlou Miller, Raymond Miller, Edwin Miller, each. Question: Relationship of 
Beneficiaray? Answer: My Children.” The policy contained the following bene- 
ficiary clause: “To Luella Trost, Essie, Arlou, Raymond, and Edwin Miller ——— 
children (Equally) of the Insured, or to such other beneficiary as may have heen 
designated by the Insured in the manner as hereinafter provided.” The policy also 
provided: “If no designated beneficiary shall survive the Insured, the proceeds 
of this policy will be paid to the Executors, Administrators or Assigns of the 
Insured.” It also set forth the method for designation of other beneficiaries. 

The above named were the only children of the insured. Luella Trost pre- 
deceased the insured, and left her surviving Fred Trost, her husband, and Ardella 
Trost and Leona Trost, her children. 

Elsie Asselmeier, Arlou Ruby, Raymond Mueller, and Edwin Mueller, being 
those of the named beneficiaries who survived, Fred Trost, guardian of Leona Trost 
and Ardella Trost, Leona Trost, Ardella Trost, and Fred Trost, individually, being 
those who would take if at all through Leulla Trost, and William Trost and Ray- 
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mond. Mueller, administrators of the estate of Caroline Katherine Trost, deceased, 
were made parties defendant to the bill of interpleader. 

The circuit court held that the entire proceeds of the policy should be divided 
between the surviving children of the insured, to the exclusion of the other defend- 
ants herein. _The administrators of Caroline Katherine Trost, the insured, prosecute 
this appeal. The children and surviving husband of Luella Trost have not appealed. 

The sole question before us, therefore, is whether the circuit court erred in 
denying the right of the administrators of the insured to share in the proceeds of the 
policy. 

Appellants have cited authorities to demonstrate that the beneficiary clause does 
not constitute a “class gift” and have argued from that point to the conclusion that 
the share of the designated beneficiary who predeceased the insured became a part 
of the intestate estate of the insured. 

The authorities cited by counsel for both parties offer nothing more than fairly 
close analogies to this situation. In those cases where the surviving spouse was 
the named beneficiary, and in the event of his or her death the proceeds were given 
to the “children,” authorities are rather sharply divided on the question whether the 
surviving children take to the exclusion of grandchildren or representatives of pre- 
deceased children as the case may be. See Davis v. New York Life Insurance 
Company, 212 Mass. 310, 98 N.E. 1043, 41 L.R.A.(N.S.) 250, and annotation. In 
such a situation, our First District Appellate Court has upheld the rights of the 
surviving children. Mutual Life Insurance Company v. Devine, 180 Ill.App. 422. 

[1] While it is true that prima facie a gift to individuals described by name is 
not a class gift, 28 Ruling Case Law, page 262, paragraph 235, Blackstone v. Althouse, 
278 Ill. 481, 116 N.E. 154, L.R.A.1918B, 230, this is far from a conclusive pre- 
sumption, as the foregoing and like authorities agree. 

[2] But, if the above authorities were conclusive to the effect that the children, 
heirs, or representatives of the predeceased child of insured, Luella Trost, 
should share in the proceeds of the policy, those authorities still do not support the 
attack by appellants, who are representatives of the estate of the deceased insured, 
Caroline Katherine Trost. We are in complete accord with the general views 
expressed in Mutual Life Insurance Company v. Devine, supra, 180 IIl.App. 422, 
at page 428: “Taking in connection with the language employed the well-known fact 
that life insurance is purchased for the benefit of the living and not the dead, we 
feel that it was clearly the intention of the insured to have the insurance money 
paid to the children who should be alive at the time the policy should mature, and 
that for that reason, irrespective of all other considerations, the policy should he 
so construed.” 

The general provisions with respect to the contingent beneficiaries which we 
have quoted from the policy in question confirm our view. It provides that the 
proceeds shall be paid to the executors, administrators, or assigns of the insured in 
the event no designated beneficiary survives the insured. It cannot be said that no 
designated beneficiary has survived. Neither can we construe that provision to 
mean that if any beneficiary fails to survive the insured his share shall be paid to 
the administrators of the insured. In fact, a clear implication arises from the 
directions given in case no beneficiary survives, to the effect that if any survive 
such survivors shall receive the proceeds of the policy. The decree of the circuit 
court of Monroe county is affirmed. 

Affirmed. 

HOLEMON v. ROYAL NEIGHBORS OF AMERICA. Ag. No. 8. 

Appellate Court of Illinois. Fourth District. Nov. 8, 1937. 
11 Northeastern Reporter (2d) 136. 
MEDICAL EXAMINATION. 

In action on life insurance certificate issued by fraternal benefit society, 
evidence did not entitle beneficiary to recover on theory that, even though 
insured’s answers and statements in application for insurance were warranties 
and false, medical examiner was agent of insurer and that he filled in the 
blank spaces in the report without first obtaining the information from the 
insured. 

(For other cases, see Insurance, Dec. Dig. § 819[3].) 


Appeal from City Court of East St. Louis; W. F. Borders, Judge. 
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Action by Archie W. Holemon against the Royal Neighbors of America on a 
20-year payment reserve benefit plan certificate insuring the life of Helen A. 
Holemon, and naming the plaintiff, the husband of the insured, as beneficiary, 
which was defended on ground that the insured in her application and answers 
set forth in the medical examination made false statement of fact, rendering 
the certificate void. From an adverse judgment, defendant appeals. 

Judgment reversed, and cause remanded. 

Lendon A. Knight, of Rock Island, and Thos. Williamson and Warnock, 
Villiamson & Burroughs, all of Edwardsville (Kramer, Campbell, Costello & 
Wiechert and N. J. Gundlach, all of East St. Louis, of counsel), for appellant. 

Frank C. Smith, of East St. Louis, for appellee. 

MurpuHy, Justice. (Publish abtract only.) 





POWELSON v. CENTRAL LIFE ASSUR. CO. (MUTUAL). No. 33492. 
Supreme Court of Kansas. Nov. 6, 1937. 
72 Pacific Reporter (2d) 990. 
EXTENDED INSURANCE. 

Under reinsurance contract providing that lapsed policy should be limited to 
amount of insurance which could be purchased, at time of lapse, by net equity less 
surrender charge and reinsurance contract policy lien of 70 per cent. upon net equity, 
court, in determining that extended insurance provisions of life policy kept policy 
in force until date of insured’s death, properly calculated amount of the policy lien 
upon net equity minus the surrender charge, rather than upon net equity without 
any deduction. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

Syllabus by the Court. 


In an action on a life insurance policy, the record is examined, and it is held that 
the provisions of the policy and a reinsurance contract compelled judgment for 
plaintiff. 

Appeal from District Court, Stafford County; Ray H. Beals, Judge. 

Action by Effie Bagley Powelson against the Central Life Assurance Company 
(Mutual). Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Paul R. Nagle and William Davison, both of St. John, and Fred P. Carr, A. 
R. Shepherd, and George F. Malcolm, all of Des Moines, Iowa, for appellant. 

Robert Garvin, Evart Garvin, and Morris Garvin, all of St. John, and Fred H. 
Aldrich, of Detroit, Mich., for appellee. 

SMITH, Justice. y 

This was an action on a life insurance policy. Judgment was for plaintiff. 
Defendant appeals. ' 

March 28, 1928, Ronald Powelson took a policy on his life in the amount of 
$2,000 with the Illinois Life Insurance Company. Plaintiff, his mother, was named 
beneficiary. The premium was $7 quarterly. The last premium was paid Sep- 
tember 28, 1932. On November 28, 1932, a notice of the next premium was sent 
insured. On the same date the company went into the hands of a receiver appointed 
by the United States District Court. The insured paid no more premiums. On 
May 19, 1933, insured died. On July 22, 1933, the receiver for the Illinois Life 
Insurance Company entered into a reinsurance contract with the defendant in 
this case. This reinsurance contract was approved by the United States District 
Court on the above date. It will be noted that insured died between the date when 
the company went into the hands of a receiver and the date of the reinsurance 
contract. 

When the company went into the hands of a receiver, insured became a general 
creditor of the company and entitled to his pro rata dividend out of the assets on 
his claim as a creditor in the amount of the value of his policy as of November 
28, 1932. This would have been the procedure had the receiver seen fit to liquidate 
the company. In order to preserve to each policyholder and creditor his right 
to a dividend, the decree approving the reinsurance contract provided for the 
determination of the case liquidating value of the assets of the Illinois company as 
if sold at public sale. The reinsurance contract gave each policyholder and creditor 
a choice between the dividend which he would receive from a liquidation of 
the assets of the company and such rights as might be afforded him by the rein- 
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surance contract. The fairness of this plan does not concern us here. Obviously, 
some such plan must be worked out when an insurance company becomes insolvent, 
in order to prevent the disastrous consequences of liquidation. Under the plan, 
had insured seen fit to take his pro rata share of the assets, he would have received 
15 per cent. of the value of his policy on November 28, 1932. Plaintiff saw fit to 
choose, instead of a liquidating dividend, any rights available under the reinsurance 
contract. Her rights must be determined by that contract, construed together 
with the policy 

The reinsurance contract provided that there should be a lien upon the net equity 
of the policies in the amount of 70 per cent. The policy with which we are con- 
cerned contained what is referred to as an automatic extended insurance provision. 
This provision was to the effect that should the insured fail to pay any premium 
after premiums for three years had been paid without any option having been 
exercised, the company would without any action on his part grant extended 
insurance according to a table included in the policy. This table showed in months 
and days the length of time which an insured would be entitled to, according to 
the age of the policy when he stopped paying premiums, and the age of insured 
when the policy was issued. 

The contention of plaintiff is that under the terms of the policy as modified 
by the reinsurance contract, the policy had sufficient value to continue it in force 
until the death of the insured. 

Fortunately, there is not much dispute about the essential facts. The parties 
stipulate that the net equity of the policy as of November 28, 1932, was $42.78. It 
will be remembered that according to the reinsurance contract this is the figure to 
which the lien of 70 per cent. should apply. The parties also stipulated that 
according to the extended insurance table in the policy the value for extended 
insurance would have amounted to $34.28, which would have been sufficient to pur- 
chase insurance for the face of the policy for the period of two years and four 
months from December 28, 1932. 

At the trial, an actuary for the company testified in its behalf. He testified 
as to an amount which he called a surrender charge. His testimony was that 
the surrender charge was the difference between the reserve provided by the policy, 
that is, in this case $42.78, and the value of the benefits granted in the policy, 
that is, in this case $34.28. Whether the company ascertains the surrender charge 
by taking the net equity and subtracting the reserve for extended insurance there- 
from or finds the reserve value by taking the net equity and subtracting the sur- 
render charge therefrom this record does not make plain. The actuary testified that 
one theory of the surrender charge was that the company should have a right to 
deduct from an amount payable to a poliayholder an amount sufficient to enable 
the company to get a new one to take the place of the former policyholder, and that 
the other theory was that it costs money to get business on the books of an insur- 
ance company, and that the company had a right, in determining the value payable 
to a policyholder, to deduct from the reserve the sum which it had paid to get 
the policyholder on the books in the first place. There are arguments pro and con 
in the briefs in this case as to the fairness of this charge in the instant case, where 
the insured died before the reinsurance agreement was entered into. There are 
arguments pro and con in the briefs as to whether the policy in this case provided 
for any surrender charge at all. We have not found it necessary to decide either 
one of these perplexing questions. The reinsurance contract contains a pargraph 
dealing with the situation with which we are confronted. It is as follows: 
“Any policy which shall have lapsed after November 28, 1932, and shall not 
have been reinstated shall be limited to the automatic provision contained in 
such policy for such amount as at the time said policy lapsed the net equity of 
such policy less (a) any surrender charge provided for therein, and (b) the policy 
lien, will purchase and shall not be subject to the lien. In case of extended insur- 
ance it shall be for the face of the policy less (a) any policy indebtedness, and (b) 
less the policy lien.” 

Here is the way defendant says the above paragraph should be applied to this 
case: 

Net equity betes BS eee Koike ¥ via RGN Se Ws Raa ee WR Rk iin wk leuis ve tee Cee 
70 per cent thereof 
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Sle GR Cre A ME ieee bili c ks Bese Shee ethic ecaeaneent 30.45 

Amount of extended insurance according to policy had company remained 
GNU | 6s) ccc Weta GER OCEE CREE i RRS ek cds scare ha eee Ges Geawdeneenanees 34.28 

Diffesence Between SO4.78 amd SOAS oo cciccccccisecsccercacewe cccccececceat 3.83 


The above amount would have been sufficient to keep the policy in force until 
April 1, 1933. Insured died May 19, 1933. Here is the way the trial court applied 
the provisions of the above paragraph: 


TEER QU Sa NAN TR Ce LUTE KR CERNE GR DRE SO RARERRNER GR bee wha nrpeaeerte $42.78 
sneenee DONCY TN kaka cccncvasscesccccecs a tar singin akwe whole oa ha te Rae 30.45 
Gas: Oe SOR THAD ooo Gooch ccck hn eeneceancnicineeee ikea 12.33 
or 
et MO dois Peer hued said vad ert keorcus Kh eeaw Rew Rae aettnn aude taaueet 2.78 
Died Se GMMR os ace e Os ot ae sila ua conn ooo haneRecunweKdeeieanenin 8.50 
LGAVGS SOSOTOE DOIG TOE OUI WP OUTOUCE og 5 <i Wecncvienc verde viecatece Bers 34.28 
70 Gbt GORE, OF Fore 16 MONIES: QOMRY cock cgecics sccceticcdvcdcanactacnses 24.00 
SORT Ge: Sire TONNES ois ecb hitabacisecsuccesasedeeneeees ee eemederesseres 10.28 


Either one of the above amounts would have kept the policy in effect long after 
the date of the death of insured. Much writing would not make this any clearer 
than the above. In order to uphold the calculations of the trial court, it is not 
necessary to invoke the rule that an ambiguous provision in an insurance policy 
will be construed against the insurance company. 

It will be noted that as the defendant interprets the above provision the 70 per 
cent. lien on the net equity should have been ascertained, and instead of subtract- 
ing this amount from the net equity defendent argues that it should have been 
subtracted from the net equity, less the surrender charge. The effect of this method 
of calculation is to make the plaintiff suffer the loss of 70 per cent. of the su-- 
render charge twice; a result which we are unable to find is permitted by the 
language of the provision. The construction of the provision followed by the trial 
court is a fair one and commends itself to our judgment of the natural meaning 
of the language used. 

The judgment of the trial court is affirmed. 


GREEN v. ROYAL NEIGHBORS OF AMERICA. No. 33394. 
Supreme Court of Kansas. Nov. 6, 1937. 
73 Pacific Reporter (2d) 1. 
1. PROOF OF DEATH. 

Where fraternal insurance certificate issued by Illinois society provided that it 
was a society as defined by statutes of state where member resided, application, 
executed in Kansas by Kansas resident, together with constitution, by-laws, and cer- 
tificate, constituted an insurance contract governed by Kansas law, precluding society 
from defending action on certificatg on ground that provision of by-laws prohibited 
recovery, in absence of proof of actual death of insured who had not been heard 
from for seven years, since such provision was invalid as contrary to public policy 
of state. 

(For other cases, see Insurance, Dec. Dig. §§ 712, 718.) 

2. CONSTRUCTION. 

Where there was a seeming conflict between provisions of fraternal insurance 
certificate and society’s constitution and by-laws, each of which constituted a part 
of insurance contract, contract was required to be construed strictly against society, 
which indited its terms, and favorably toward other party thereto. 


(For other cases, see Insurance, Dec. Dig. § 726.) 


Syllabus by the Court. 

1, In an action to recover on a certificate of fraternal insurance which among 
other matters declared that, notwithstanding defendant was incorporated in Illinois, 
it was, for the purposes of that particular obligation, to be regarded as a fraternal 
beneficiary society by the statutes of the state where the member resided, held, that 
the application for insurance executed in Kansas by a resident of Kansas, together 
with the constitution and by-laws of the society, and the specific terms of the insur- 
ance certificate, constituted a contract governed by Kansas law; and a provision in 
the by-laws that “no lapse of time or absence or disappearance on the part of any 
member * * * without proof of * * * actual death * * * shall entitle * * * [the] 
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beneficiary * * * to recover” is contrary to the public policy of this state when such 
unexplained absence or disappearance has existed for seven years or more; follow- 
ing Fernandez v. Sovereign Camp, 142 Kan, 75, 46 P.(2d) 10; Id., 142 Kan. 563, 50 
P.(2d) 1149. 

2. “Where one party to a contract is privileged to set down in writing the terms 
to which another party is to give assent, and a controversy arises as to their mean- 
ing, the contract should be construed strictly against the writer and liberally 
toward the other party,” following Bankers Mortgage Co. v. Dole, 130 Kan. 367, 
372, 286 P. 258. 

Appeal from District Court, Saline County; Dallas Grover, Judge. 

Action by Robert B. Green against the Royal Neighbors of America, a fraternal 

, beneficiary society. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

George R. Allen and Richard F. Allen, both of Topeka, for appellant. 

Forrest J. Horton, of Salina, for appellee. 

Dawson, Chief Justice. 

This was an action to recover on a certificate of fraternal insurance issued by 
defendant on the life of Mary E. Green. 

The defense to the action was that proof of death was wanting. 

The facts in brief were these: In 1924, Mary E. Green was living in Salina, Kan., 
with her husband, plaintiff herein. She was then 44 years of age. On her applica- 
tion containing the usual facts and recitals, defendant issued to her its benefit 
insurance certificate for $1,000, in which plaintiff was named as beneficiary. 

In March, 1925, Mary E. Green disappeared from her home, and her where- 
abouts thereafter have been unknown. She and her husband had several children 
then virtually grown up, and there was no family discord or other known reason 
why she should leave her home and family. 

Her husband and their children and relatives made a diligent search for her. 
They investigated various clues and rumors concerning her. They hired a detective 
to assist in the inquiry. A son went to Colorado Springs; the plaintiff husband 
went to California; other members of the family went to Oklahoma City and to 
Kansas City, all in the pursuit of clues concerning the missing woman, but all to 
no avail. 

The family regularly paid the required dues on the missing woman’s benetit 
certificate for seven years or longer, and then plaintiff brought this action alleging 
the facts stated above, and on the legal assumption of her death he prayed judgment 
for the amount of the benefit certificate. 

Defendant answered, admitting noncontroversial matters; that it was a fraternal 
benefit society organized under the laws of Illinois; and that it was licensed to 
do business in Kansas as a foreign corporation. It set out its by-laws, also a 
copy of the insured’s application for a benefit gertificate, and the provisions and 
terms of the insurance contract. Some of these will require attention later in this 
review. Ail material facts were stipulated by counsel for the litigants, and the 
trial court gave judgment for plaintiff. 

[1] Defendant appeals, complaining that the trial court disregarded various 
provisions of the insurance contract, and particularly the following: 

“‘Fleventh. It is agreed by the member that this certificate, the Charter or 
Articles of Incorporation, the By-laws of the Society, all the resolutions above 
referred to, and the application for membership and medical examination signed 
by the applicant, with all amendments to each thereof, shall constitute the agreement 
between the Society and the member.’ * * * 


“Section 255 of the defendant’s by-laws, Revision of 1921, reads as follows: ‘No 
lapse of time or absence or disappearance on the part of any member heretofore or 
hereafter admitted into the Society, without proof of the actual death of such 
member while in good standing in the Society, shall entitle his or her beneficiary 
or beneficiaries to recover the amount of his or her benefit certificate, except as 
hereinafter provided. The disappearance or long continued absence of any member 
unheard of shall not be regarded as evidence of death nor raise presumption of 
death or give any right to recover on any benefit certificate until the full term of 
the member’s expectancy of life, according to the National Fraternal Congress 
table of Mortality, has expired within the life of the benefit certificate in question, 
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and this law shall be in full force and effect, any statutes or laws to the contrary 
notwithstanding.’ ” 

In its answer defendant had pleaded that such a provision in the by-laws of 
another fraternal benefit society similarly incorporated in Illinois had been adjudi- 
cated to be valid by the Supreme Court of Illinois in Steen v. Modern Woodmen of 
Amercia reported in 296 Ill. 104, 129 N.E. 546, 17 A.L.R. 406. 

It was also pleaded in defendant’s answer that the insured’s life expectancy 
was 20.8 years from the date of her disappearance, or until 1951; and to entitle 
her beneficiary to the benefits of the insurance certificate it would have been 
necessary that the regular dues and assessments on the policy be paid until that 
time, whereas such payments had ceased in 1932. 

Defendant also relied in the trial court, as it still does, on certain recitals in the 
missing woman’s application for insurance, some of which read: 

I agree * * * to conform in all respects to the By-laws, rules and usages 
of the Society now in force, or which may hereafter be enacted and adopted by 
same; that this application and the Articles of Association and By-laws of this 
Society shall form the sole basis of my admission to and membership therein, and 
of any Benefit certificate to be issued me by said Royal Neighbors of America, * * * 

“That this application may be referred to in any such Benefit certificate as the 
basis thereof, and that they shall be construed together as one entire contract. 
** * And I further expressly waive for myself and my beneficiaries, the pro- 
visions of any law, and the statutes of any state, now in force or that hereafter 
may be enacted, that would in the absence of this agreement, modify or con- 
flict with my contract with this Society, or cause it to be construed in any way 
contrary to its express language.” 

In the insured’s benefit certificate itself there was a recital that it was issued to 
Mary E. Green, a member of: Salina Camp No. 153 at Salina, Kan. In the body of 
this certificate was also the following: 

“This benefit certificate is issued and accepted only upon the following express 
warranties, conditions and agreements : ; 

“First: That the Royal Neighbors of America is a fraternal beneficiary society 
as contemplated, and as defined by the statutes of the state where the member 
resides.” (Italics ours.) 

It may be conceded that the law of Illinois, as interpreted by its highest court in 
the Steen case, cited above, makes it clear that in a contract of insurance made in 
Illinois, or otherwise governed by Illinois law, the provision relied on by defendant 
would bar a recovery. 

This insurance contract was made in Kansas, and ordinarily would be governed 
by the law of this state, which by repeated decisions of this court is quite at 
variance with that of Illinois on the vital question in this lawsuit. In our recent 
case of Fernandez v. Sovereign Camp, 142 Kan. 75, 46 P.(2d) 10; Id., 142 Kan. 563, 
50 P.(2d) 1149, the defense to an action on a fraternal benefit certificate was 
chiefly predicated on a by-law substantially similar to the by-law and contract provi- 
sion relied on in the present appeal to defeat recovery. This court held: 

“A provision in a beneficiary certificate which provides that ‘the absence or dis- 
appearance of the member from his last known place of residence and unheard of 
shall not be regarded as any evidence of the death of such member nor give or 
create any right to recover any benefits on this certificate or on account of such 
membership, in the absence of proof of his actual death,’ is unreasonable and 
against public policy, and therefore void. 

“A by-law of a fraternal insurance society enacted after the issuance of the 
beneficiary certificate, which attempts to accomplish the same end, as set out 
in the above syllabus, is void.” 142 Kan. 75, 46 P.(2d) 10, syl. pars. 1 and 2. 

In the opinion, our earlier case of Hannon v. Grand Lodge, A. O. U. W., 99 
Kan. 734, 163 P. 169, L.R.A.1917C, 1030, was cited. Two sections of its syllabus read: 

“The evidence is found to be sufficient to support a presumption of the death of 
a person arising from his unexplained disappearance, followed by an absence of 
seven years, during which nothing was learned of him, notwithstanding the diligent 
Prosecution of inquiries. ‘ 

“A by-law of a fraternal beneficiary association providing that ‘mysterious dis- 
appearance or unexplained absence of a member shall never be considered proof or 
evidence of death of such member’ does not prevent the application of the usual 
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rule as to unexplained absence under certain circumstances being sufficient to raise 
a presumption of death, in the trial of an action brought upon a certificate issued 
before its adoption.” Syl. pars. 3 and 4. 

In the Hannon Case, which was decided 20 years ago, the by-law relied on as a 
defense was adopted after the certificate of insurance was issued, but that distinction 
in the cases is not recognized as material nowadays, particularly where the applicant 
for insurance agrees in advance to abide by after-enacted by-laws. Dey v. Knights 
and Ladies of Security, 113 Kan. 86, 213 P. 1066; Guy v. Modern Woodmen, 128 
Kan. 745, 747, 280 P. 756: Leven v. Yeomen Mutual Life Ins. Co., 145 Kan. 338, 341, 
65 P.(2d) 254. 

Counsel for appellant press on our attention two cases: Supreme Council of 
Royal Arcanum y. Green, 237 U.S. 531, 35 S.Ct. 724, 59 L.Ed. 1089, L.R.A.1916A, 
771, and Modern Woodmen v. 'Mixer, 267 U.S. 544, 45 S.Ct. 389, 69 L.Ed. 783, 41 
A.L.R. 1384. 

In the Green Case, the United States Supreme Court held that the rights of 
members of a fraternal beneficiary society were defined and limited by its constitu- 
tion and by-laws as interpreted by the law of the state in which the society was 
incorporated: and as applied to that case the courts of New York were bound by 
the full faith and credit clause of the Federal Constitution to give effect to the 
constitution and by-laws of a fraternal society incorporated in Massachusetts 
according to the law of the latter state, irrespective of the fact that the contract 
was made in New York and that the action arose in,a New York court. 

In the Mixer Case, the action arose on a fraternal insurance policy issued by a 
society incorporated in Illinois. The contract had been made in South Dakota, but 
was sued on in Nebraska. Resistance to its enforcement was based on the failure 
of the beneficiary to prove the death of the insured. Under Nebraska law, seven 
years’ unexplained absence raises the presumption of death; and under the law of 
that state, a by-law of a fraternal insurance society or such a provision in a fraternal 
insurance contract, intended to supersede the law of Nebraska, was unreasonable, 
or contrary to the lex fori, or both. The Nebraska Supreme Court affirmed a 
judgment to that effect without an opinion (Mixer v. Modern Woodmen of America, 
111 Neb. 334, 197 N.W. 129), but cited its earlier case of Garrison v. Modern 
Woodmen of America, 105 Neb. 25, 178 N.W. 842, the syllabus of which reads: 


“A by-law of'a fraternal benefit society enacted after the issue of the benefit 
certificate must be reasonable to bind a member, though the certificate provides 
that the member shall be bound by the by-laws as they then existed, or may 
be thereafter modified or enacted. 

“A subsequently adopted by-law of a fraternal beneficiary society is not binding 
upon a member who has agreed in his application and the certificate issued to him 
that all by-laws then in force or thereafter adopted should be binding upon him, 
where such by-law provides that the disappearance or long-continued absence of a 
member unheard of shall not be regarded as evidence of death or right of recovery 
on any benefit certificate issued by the society until the full term of the member's 
expectancy of life. 

“When a member disappears, and the beneficiary depends upon such disappear- 
ance as a presumption of death, the society is estopped from claiming the proofs of 
loss were not sufficient, where it took the position that it was not liable until actual 
death was shown, or payment made for term of expectancy.” 

But the United States Supreme Court reversed the Nebraska Supreme Court, 
following its own decision in Supreme Council of Royal Arcanum vy. Green, supra. 
In the opinion, Mr. Justice Holmes said: “The indivisible unity between the mem- 
bers of a corporation of this kind in respect of the fund from which their rights 
are to be enforced and the consequence that their rights must be determined by a 
single law, is elaborated in Supreme Council of the Royal Arcanum v. Green, 237 
U.S. 531, 542, 35 S.Ct. 724, 59 L.Ed. 1089, L.R.A.1916A, 771. The act of becoming 
a member is something more than a contract, it is entering into a complex and 
abiding relation, and as marriage looks to domicile, membership looks to and must 
be governed by the law of the State granting the incorporation. We need not 
consider what other States may refuse to do, but we deem it established that the. 
cannot attach to membership rights against the Company that are refused by the law 
of the domicile. It does not matter that the member joined in another State.” 
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Meter een v. Mixer, 267 U.S. 544, 551, 45 S.Ct. 389, 69 L.Ed. 783, 41 
A.L.R. 1384. 

In deference to this decision, the Supreme Court of Oklahoma in Sovereign 
Camp, W. O. W. v. Smith, 176 Okl. 545, 56 P.(2d) 408, abandoned its own prior 
rule touching the significance attaching to seven years’ unexplained absence of an 
insured, unheard of by those who would naturally know something about him by 
communication or otherwise. In its opinion, the Supreme Court of Oklahoma said: 
“Taking up, first, the question of the validity of such provision, the plaintiff relies 
upon the case of Modern Woodmen of America v. Michelin, 101 Okl. 217, 225 P. 
163, 36 A.L.R. 971, which case involved the seven years’ absence rule and a clause 
in the contract that such absence shall not be regarded as evidence of death until 
after the full term of the member’s life expectancy. That case did hold such a 
clause contrary to public policy and void. However, it was decided, before the 
Supreme Court of the United States handed down its decision in Modern Woodmen 
of America v. Mixer, 267 U.S. 544, 45 S.Ct. 389, 69 L.Ed. 783, 41 A.L.R. 1384, 
wherein the court held that a citizen of one state becoming a member of such a 
society is bound by a by-law subsequently adopted which is declared valid by the 
courts of the state of the domicile of the society, that ‘memership looks to and must 
be governed by the law of the State granting the incorporation.’ The case 
involved the identical question passed upon in the ‘Michelin Case, and by reason of 
that decision the Michelin Case was practically (but not expressly) overruled 
by this court in DeVore-Norton v. Brotherhood of Locomotive Firemen, 132 Okl. 
130, 270 P. 12, 60 A.L.R. 586, wherein it was stated that ‘the rule announced in the 
Mixer Case * * * is controling in this state. And in Modern Woodmen of Amer- 
ica v. Crudup (decided by this court on October 15, 1935, long after the briefs were 
filed herein), [175 Okl. 183] 51 P.(2d) 718, the Michelin Case was again overruled 
by amplication and the rule announced in the DeVore-Norton Case expressly 
adopted.” 176 Okl. 545, at page 547, 56 P.(2d) 408, 410. 

We should take this Oklahoma case as persuasive and the Green and Mixer 
decisions of the United States Supreme Court as authoritative, but for the plain 
and unequivocal language of the insurance certificate before us. That language 
reads: 

“This benefit certificate is issued and accepted only upon the following express 
warranties, conditions and agreements: . 

“First: That the Royal Neighbors of America is a fraternal beneficiary society 
as contemplated, and as defined by the statutes of the state where the member 
resides.” 

[2] For the purposes of this insurance contract, the defendant agreed that it 
should be regarded as a fraternal beneficiaary society as defined by the statutes 
of Kansas, not of Illinois. Considered with the other portions of the text, there is, 
to be sure, a seeming conflict between this language and other language of the 
constiution and by-laws, particularly where it was agreed: “ * * * That this cer- 
tificate, the Charter or Articles of Incorporation, the By-laws of the Society, all 
the resolutions above referred to, and the application for membership and medical 
examination signed by the applicant, with all amendments to each thereof, shall 
constitute the agreement between the Society and the member.” 

How should that seeming conflict be reconciled? The defendant society drafted 
this insurance certificate, and is responsible for its text. Note, too, that “this 
certificate” as well as the constitution and by-laws of defendant constitute the 
contract sued on. Under all the rules of construction of contracts, it should be 
construed strictly against the party who indited its terms, and favorably towards 
the other party to it. Bankers Mortgage Co. v. Dole, 130 Kan. 367, 372, 286 P. 258. 


[3] In view of the foregoing, we feel compelled to adhere to our own pro- 
nouncements of Kansas law. Fernandez v. Sovereign Camp, 142 Kan. 75, 46 P.(2d) 
10, and citations. Following is a partial list of our cases which hold that seven 
years’ unexplained absence or disappearance, where the person concerned has been 
unheard of by those who would be likely to do so, together with a proper showing 
of diligent but fruitless inquiry concerning him, will suffice as prima facie proof 
of death to take the issue of fact to the jury or to the court as trier of disputed 
tact. Ryan v. Tudor, 31 Kan. 366, 2 P. 797; Modern Woodmen v. Gerdom, 72 Kan. 
391, 82 P. 1100, 2 L.R.A.(N.S.) 809, 7 Ann.Cas. 570; Id., 77 Kan. 401, 94 P. 788; 
Renard vy. Bennett, 76 Kan. 848, 93 P. 261, 14 Ann.Cas. 240; Farington v. Modern 
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Woodmen, 82 Kan. 841, 109 P. 187; Thompson v. Millikin, 93 Kan. 72, 143 P. 430; 
Mackie v. Grand Lodge, A. O. U. W., 100 Kan. 345, 164 P. 263; Allen v. Protected 
Home Circle, 112 Kan. 576, 212 P. 95; McKay v. Kansas Soldiers’ Compensation 
Board, 126 Kan. 120, 266 P. 935. See, also, a critical discussion of this general 
subject in Kansas Judicial Council Bulletin, October, 1935, pp. 91-98. 

It follows that the judgment in favor of plaintiff on the pleadings and stipulated 
facts was correct, and it is therefore affirmed. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. 
OBERTATE. 
Court of Appeals of Kentucky. Oct. 12, 1937. 
Rehearing Denied Dec. 7, 1937. 
109 Southwestern Reporter (2d) 1206, 
2. CAUSE OF DEATH. 

In action on life policy, whether cause of insured’s death was coronary occlusion 
as stated in physician’s deposition was for jury, where evidence on that issue was 
conflicting. — 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


3. EVIDENCE. 

In action on life policy, testimony of lay witnesses who had known insured for 
many years that he was a strong, healthy man, that he used but little alcoholic liquor, 
and that he was never known to have a heart attack, was competent. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 


Appeal from Circuit Court, Carroll County, 

Action by Elizabeth Obertate against the Equitable Life Assurance Society of 
the United States. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Wm. Marshall Bullitt, Eugene B. Cochran, and Bruce & Bullitt, all of Louis- 
ville, for appellant. 

R. F. Peak, of Louisville, and J. L. Donaldson, of Carrollton, for appellee. 

Batrp, Justice. 

On the 3lst day of December, 1931, Neal Obertate made: application to the 
Equitable Life Assurance Society of the United States for a policy of insurance 
for the sum of $2,500. The application contained a list of questions, which were 
answered by him. No medical examination was made. The policy was based 
solely upon the answers to these questions. Due to a mistake made in the December 
application as to the age of Obertate, on the 20th day of January, 1932, a new 
application was made correcting the mistake. On or about February 11, 1932, 
in consideration of a paid premium by Obertate of the sum of $111.08, the Equitable 
delivered to him the policy sued on. He died on the 16th day of April, 1932. Later, 
the Equitable, after receiving notice of his death on the 23d day of June, 1932, 
gave notice of rescission, tendered to the beneficiary, Elizabeth Obertate, the $111.08 
premium that had been paid, with accumulated interest, and demanded the surrender 
of the policy. She refused to accept the tender or consent to the cancellation. This 
action followed, resulting in her favor of $2,500, with 6 per cent. interest from the 
23d day of June, 1932, until paid. The Equitable appeals. 

[1] This is the second appeal of this case. The opinion on the first appeal is 
found in 260 Ky. 374, 85 S.W.(2d) 1004, 1005. On the state of the record based 
on the evidence at that time we said: 


“Since the Equitable is entitled to a reversal because of the court’s refusal 
to instruct the jury as to all of its defenses, and the error in the date from 
which interest is allowed, it is entirely unnecessary to reproduce the evidence in 
this opinion. Jt is sufficient to say it was, and is, amply sufficient to sustain a ver- 
dict for or against either party.’ (Italics ours.) 

It therefore follows that, unless the evidence in the instant case is materially 
different from that in the former case, the opinion in that case is conclusive. 
We have carefully examined and compared the evidence in each case and find 
that the witnesses are practically the same and their testimony practically the same, 
except in the present case appellant offered and the jury heard, in addition, the 
deposition of Dr. James R. Stites and a certified copy of the death ‘certificate. 

[2] Dr. Stites stated that he saw Obertate for the first time on the 25th day 
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of February, 1932, at his office; that the only examination that he made at his 
office was of his urine and he palpated his prostate gland; that the urine analysis 
was essentially negative except for an occasional pus cell and blood cell, but 
chemically it was normal; that the pus cells came from his infected prostrate; and 
that the blood cells came from irritation of the urethra. He made a further 
examination at St. Anthony’s Hospital on the same date; that the examination made 
at that time is called a cystoscopic study—visualization of his bladder and his urethra 
and examination of his prostate gland. He stated that the prostate gland was 
slightly enlarged, but there was no way to tell from the examination of how long 
standing it was; that Obertate told him that he had been exposed and was appre- 
hensive of contracting a venereal disease; that he examined him for that, but found 
no trouble; that he treated him several times for the same condition; that he 
remained in the hospital until he was discharged, but, after treating him fully, he 
stated that it would be impossible to say definitely what caused his condition; that 
he could not say that he had heart trouble because he made no examination of that 
kind. He did say, however, that the cause of his death would have no bearing on 
his prostate trouble and that it would be the result of coagulation rather than 
infection; that he gave him an electrical treatment, and often in following that 
treatment a slough might get loose in the blood stream that might cause death. He 
said he could not state that the prostate or that an embolus or blood clot arising 
therefrom had anything to do with his death. He said that so far as he knew 
he had no other focus except his prostate. He did say in answer to a hypothetical 
question that the cause of the attack might have been the result of some heart 
condition, but he did not positively state that such occurred in this instance. He 
was asked also a hypothetical question as to what caused him to faint, if he did 
faint, and his answer was, that he could not tell; that fainting came from a good 
many causes. It might be an acute gastro-intestinal upset, food poisoning, over- 
eating, and it could also come from some undue nervous strain or excitement. He 
further stated that it was impossible to say without having seen him what caused 
any fainting spell that he may have had. He gave as his opinion that the cause of 
his death was coronary occlusion; that is, a clot into the vessel which supplies 
the heart with nourishment. He did not take his blood pressure at any time. This, 
in substance, is a summary of the testimony of Dr. Stites. It was shown by the 
death certificate that the cause of his death was apoplexy. In our judgment, this 
testimony would be only cumulative to the testimony considered as sufficient on 
the former appeal of this case. We do not think it would be conclusive of the 
issue. The truth or falsity of the evidence was for the jury alone, because on the 
whole case there was a conflict of testimony as to the issue presented to the jury. 
We do not think a directed verdict should have been given or that the verdict is 
flagrantly against the evidence. 

(3] It is further claimed that it was highly prejudicial for the court to permit 
certain lay witnesses to testify as to the physical condition of Obertate prior to 
and at the time the application was made for the insurance. ° 

Appellee introduced, and the jury heard, Joe Abbott, John Hall, and Howard 
Supplee, all lay witnesses, who in each instance stated that they knew Obertate 
for many years up to and immediately prior to his death and knew him to be 
a strong, healthy man. Abbott said he lived with him four years immediately 
before his death; that he was living with him in January or February, 1932, the 
date of the issuance of the policy; that he never knew him to use alcoholic liquor 
of any kind or to have a heart attack or to be afflicted with dizziness or con- 
vulsions, etc.; that he was a large, strong man, worked all the time; that his gen- 
eral appearance as to his physical condition was good; that he did all kinds of 
work on the farm, cut corn and put up hay; that he never knew him to be sick 
or in bad health prior to December 31, 1931. John Hall stated in substance that 
he knew him all the time up to his death; that he associated with him, never knew 
him to use but little alcoholic liquor, nor to be afflicted with heart attacks, dizziness, 
etc.; that he worked with him; that he was able-bodied and a strong man; saw 
him lift large forks of hay in July and August, the summer before his death. 
Howard Supplee said that he lived close to him, worked with him in threshing wheat, 
shredding corn, and other work on the farm. He could not definitely fix the 
time, but he did state in substance that he was a strong man, one of the strongest 
in the community; that he saw him load into a truck a ten-gallon can of cream 





462 The Insurance Law Journal, Vol. 90 [Mar., 1938 


two years before his death; never knew him to have a heart attack at any time. 

The aforesaid is the substance of the testimony of the lay witnesses. We are 
unable to see in what respect this testimony is incompetent. 

[4] As we said in Prudential Insurance Company of America v. Hodge’s 
Adm’x, 232 Ky. 44, 22 S.W.(2d) 435, 437: “It has been held that a layman may 
testify of things within his knowledge as to the strength, vigor, and apparent 
physical condition of another person, and as to the presence or absence of symptoms 
indicating disease. It has been held that some diseases are so common and well 
understood as to be within the knowledge of a layman. The layman may not 
diagnose disease as an expert, but he may testify to facts within his actual knowl- 
edge. Grand Lodge, B. R. T. v. Johnson, 228 Ky. 669, 15 S.W.(2d) 499; Sovereign 
Camp, Woodmen of the World v. Morris, 212 Ky. 201, 278 S.W. 554.” 

[5] As this court on a former appeal said, when the evidence before us was 
practically the same as on this appeal, that it was amply sufficient to sustain a 
verdict for or against either party, we are of the opinion that the cumulative 
evidence of Dr. Stites and the death certificate were not enough to authorize 
us to now say that a peremptory instruction should have been given or that the 
verdict is flagrantly against the evidence especially where there is a conflict of 
testimony and where reasonable minds might honestly differ as to the truth or 
falsity of the conclusions or deductions to be drawn from the testimony. Pruden- 
tial Insurance Company of America v. Hodge’s Adm’x, supra. 

The court is of the opinion that no error was committed to the prejudice of 
the rights of appellant. No further complaint is made of the instructions. 

Judgment affirmed. 


STRUDWICK FUNERAL HOME, Inc. v. LIBERTY INDUSTRIAL LIFE 
INS. CO., Inc. No. 16714. 
Court of Appeal of Louisiana. Orleans. Nov. 2, 1937. 
176 Southern Reporter 679. 
3. ASSIGNMENT. 

Instrument signed by beneficiary, requesting insurer to “please” pay proceeds of 
life policy to undertaker, which did not disclose beneficiary’s intention to transfer 
rights under policy as beneficiary to undertaker, in absence of testimony showing 
other intent, was nothing but request made upon insurer to pay the undertaker, and 
that undertaker was appointed as agent of beneficiary to collect the proceeds, and 
was invalid as an assignment of the proceeds of the policy (Civ.Code, arts. 2642, 
2643). 

(For other cases, see Insurance, Dec. Dig. § 594.) 

6. ASSIGNMENT. 

An instrument signed by beneficiary requesting insurer to pay proceeds of life 
policy to undertaker, in absence of showing that beneficiary intended to, and actually 
did, assign and transfer title to the proceeds in favor of undertaker, most favorably 
construed was @ check or draft drawn against the fund held by the insurer, and 
was not an assignment of the fund held by the insurer, and did not given undertaker 
cause of action against insurer, since there was no privity between them (Civ.Code, 
arts. 2642, 2643). 

(For other cases, see Insurance, Dec. Dig. § 594.) 

7. INSURANCE. 

In action by assignee of beneficiary for proceeds of life policy against insurer, 
defense that assignee failed to show valid assignment from beneficiary to assignee 
was properly interposed, since insurer may assert any matter which renders the 
assignment invalid, and it may question plaintiff’s lack of title, or the right to sue 
(Civ.Code, arts. 2642, 2643). 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeal from First City Court of New Orleans; William V. Seeber, Judge. 

Action by the Strudwick Funeral Home, Inc., against the Liberty Industrial Life 
Insurance Company, Inc. Judgment for the plaintiff, and defendant appeals. 

Reversed. 

Loys Charbonnet and E. B. Charbonnet, Jr., both of New Orleans, for appellant. 

Harry R. Cabral, of New Orleans, for appellee. 

McCaten, Judge. 
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The plaintiff, Strudwick Funeral Home, Inc., as assignee of Mrs. Octavia Roy, 
obtained a judgment below against the defendant insurance company for the pro- 
ceeds of a certain policy issued by it upon the life of one Albert Robertson, who 
died in the city of INew Orleans on November 17, 1936, 

The defendant resists the claim on three grounds; the first being that the record 
fails to show a valid assignment from Octavia Roy, the beneficiary under the policy, 
in favor of the plaintiff. 

Although the petition alleges that Octavia Roy assigned and set over to plaintiff 
all of her right, claim, and interest in and to the proceeds of the insurance policy, the 
only proof adduced to sustain this charge consists of a written request or order 
issued by Octavia Roy, reading as follows: 

“New Orleans, Louisiana 

“Date Sept. 21, 1936. 
“Liberty Ind. Life Ins. Co. of Louisiana 

“Please pay to the order of Strudwick Funeral Home, Inc. the amount of 
benefits due under Policy No. 56140B 

“Beneficiary (signed) Octavia Roy 
“Witnessed : 

“(Signed) Mrs. Henrietta Floret 

“(Signed) A. J. Gaskin.” 

[1] The defendant insists that the foregoing is merely a request upon it to pay 
the proceeds of the policy to the plaintiff, and does not constitute a valid assignment 
as contemplated by articles 2642 and 2643 of the Civil Code. Article 2642 provides: 
“In the transfer of credits, rights or claim to a third person, the delivery takes 
place between transferrer and transferee by the giving of the title.” (Italics ours.) 

Article 2643 reads: 

“The transferee is only possessed, as it regards third persons, after notice has 
been given to the debtor of the transfer having taken place. 

“The transferee may nevertheless become possessed by the acceptance of the 
transfer by the debtor in an authentic act.” 

In view of the foregoing articles, the question is whether the above-quoted order 
is sufficient to exhibit a transfer of title from Octavia Roy to the plaintiff. It is 
the uniform jurisprudence of this state, and also of the common law, that, in the 
absence of statute, no special form of words or language is required to constitute a 
valid assignment, and that “any language, however informal, if it shows the inten- 
tion of the owner of the property or chose in action to transfer it and sufficiently 
identifies the subject-matter, will be sufficient to vest the property therein in the 
assignee.” (Italics ours.) See Corpus Juris Secundum, Assignments, vol. 6, § 52, 
page 1096. 

[2] Likewise, under Article 2643 of the Civil Code, the debtor is entitled to 
notice of the assignment and, while it is held that no particular form of notice is 
necessary, it is essential that the notice given be such as to inform him that his 
former creditor has divested himself of all of his (credtor’s) rights to the thing 
assigned. See Gillett v. Landis, 17 La. 470; Succession of Delassize, 8 Rob. 259; 
Charles F. Johnson & Co. v. Boice & Frellsen, 40 La.Ann. 273, 276, 4 So. 163, 8 
a 528, and Adams, Brown & Co. v. L. Feibleman & Co. (La.App.) 152 

0. 693. 


[3] In the case at bar, it will be noted that the purported assignment is merely 
an order or a request upon the defendant to pay the proceeds of the policy to the 
plaintiff. We think it is insufficient because there is nothing contained in the 
document which discloses that it was the intention of Octavia Roy to transfer her 
rights, as beneficiary under the policy, to the plaintiff. It is nothing but a request, 
made upon the defendant, to pay the plaintiff, and, without explanation by parol 
testimony (and none is contained in the record), cannot be interpreted to mean other 
than that the plaintiff was appointed as agent of Octavia Roy to collect the proceeds 
of the policy. 

Counsel for the plaintiff, however, argues that the word “please,” contained in 
the alleged assignment, should be eliminated therefrom, for the purposes of construc- 
tion, and that, when this is done, the document is an absolute order upon the defend- 
ant to pay. It is further suggested that, if the order is viewed in this manner, it 
falls into the same category as a bank check, and that a bank check operates as an 
assignment of the funds drawn against the bank the moment the bank is notified 
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Reliance is placed, in support of the correctness of the latter proposition, in the 
decision of Sliman v. Mathook, 17 La.App. 635, 136 So. 749, 750, decided by our 
brethren of the First circuit, wherein it was remarked: “It would seem that a bank 
check, which is an unconditional order to pay money and constitutes an assignment 
of the funds it is drawn against the moment the bank is notified of the drawing, 
creates a debt which is as fully liquidated and demandable and is of equal dignity 
with the others.” 

[4] We find, however, that the above-quoted statement is in discord with the 
law of this state, which has been in effect since the adoption of the Uniform 
Negotiable Instruments Act. Section 189 of that Act (No. 64 of 1904) provides: 
“A check of itself does not operate as an assignment of any part of the funds to the 
credit of the drawer with the bank, and the bank is not liable to the holder, unless 
and until it accepts or certifies the check.’ (Italics ours.) 

The Supreme Court, in Feitel House Wrecking Co. v. Citizens’ Bank & Trust 
Co., 159 La. 752, 106 So. 292, 294, in speaking of the effect of this, said: “Hence it 
appears that, since the passage of the Negotiable Instruments Law, the law in 
this state is that, until a check has been accepted or certified by the drawee bank, it 
does not operate as an assignment of any part of the funds of the drawer in the 
bank, although the bank may have been notified of the drawing of the check, and 
hence, unless the check has been accepted or certified by the bank, there is no privity 
between the bank and the holder, and therefore the holder has no cause of action 
against the bank.” 

In the recent case of Spremich v. Somerfield (La.App.) 166 So. 630, we were 
called upon to construe a letter written by the defendant to the American Bank & 
Trust Company, in which she directed the bank to pay the sum of $500 to one Bur- 
dine. The letter was considered as having the effect of a check, and we held that, 
since (under the Negotiable Instruments Act) a check was only an order on and 
authority to the bank to pay, the drawer has the right to revoke such authority and 
countermand the order at any time before the bank has actually accepted the check 
for payment. We further found that, in view of the Negotiable Instruments Law, 
the mere giving of the letter by Mrs. Somerfield did not operate as an assignment 
of the funds held by the bank until it actually paid or recognized the holder as 
being entitled to the funds held on deposit by it. 

[5, 6] In the instant case, the most favorable construction which can be placed 
upon the order of Octavia Roy is that it is a check or draft drawn against the fund 
held by the defendant. There is nothing contained therein which discloses that the 
beneficiary of the insurance policy intended to and actually did assign and transfer 
her title to the proceeds in favor of the plaintiff. While it is not necessary for an 
assignment to be expressed in any particular form, it is vital that it reveal a 
positive intention on the part of the assignor to transfer her title to the assignee. 

[7] It is, likewise, well established that the debtor may assert, as a defense in 
this type of action, “any matter which renders the assignment absolutely invalid or 
ineffective * * * and he may question plaintiff’s lack of title or the right to sue.” 
See Corpus Juris Secundum, Assignments, vol. 6, § 132, page 1184. 

We accordingly hold that the purported assignment is insufficient to vest a right 
of action in the plaintiff. In view of this finding, it is unnecesary to consider the 
other defenses in the case. 

It is therefore ordered, adjudged, and decreed that the judgment of the district 
court be, and it is hereby, reversed, and it is now ordered that plaintiff’s suit be 
dismissed at its cost. 

Reversed. 


STRUDWICK FUNERAL HOME, Inc. v. NATIONAL LIFE & ACCIDENT 
INS. CO., Inc. No. 16769. 
Court of Appeal of Louisiana. Orleans. Nov. 15, 1937. 
176 Southern Reporter 891. 


1. FRAUD. 

Fraud in willfully misrepresenting insured’s state of health at time of applica- 
tion for an industrial life policy which has been issued without medical examination 
in a defense to an action on the policy, but the misrepresentation must be in regard 
to a serious ailment (Act, No. 160 of 1934). 


(For other cases, see Insurance, Dec. Dig. § 389[9].) 
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2. AILMENT. 

An insurance applicant’s failure to disclose a trivial ailment or a medical con- 
sultation concerning such ailment will not be regarded as willful so as to vitiate a 
life policy because of insured’s fraud (Act No. 160 of 1934). 

(For other cases, see Insurance, Dec. Dig. §§ 291[6], 292.) 

3. AILMENT. 

Illiterate negro’s negative replies to questions in application for an industrial life 
policy relating to past illnesses did not constitute a “willful misrepresentation” which 
would vitiate the policy, notwithstanding insured died from a stricture of the 
esophagus which subjected him to cardiac failure and that insured knew at time of 
application that he had a throat ailment, where such ailment was regarded as merely 
a falling of the palate, and not of a serious nature (Act No. 160 of 1934). 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

4. KNOWLEDGE. 

Illiterate negro’s application for maximum industrial life policy available shortly 
before his death did not vitiate the policy for fraud in absence of proof that insured 
knew or had cause to believe that his death was imminent, although he died as result 
of a throat ailment of which he knew, but which he did not regard as serious and 
did not mention in his application (Act No. 160 of 1934). 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

5. ASSIGN MENT. 

Insurer’s return of premiums to beneficiary of industrial life policy after she 
had assigned the policy did not bar action thereon by assignee. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeal from Civil District Court, Parish of Orleans, Division A; Hugh C. 
Cage, Judge. 

Action by the Strudwick Funeral Home, Inc., against the National Life & 
Accident Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Porteous, Johnson & Humphrey and F. Carter Johnson, Jr., all of New Orleans, 
for appellant. 

Harry R. Cabral, of New Orleans, for appellee. 

WESTERFIELD, Judge. 

This is a suit by the assignee of the beneficiary of an industrial life insurance 
policy for $400, against the insurer. The defendant answered admitting the issuance 
of the policy, the payment of the premiums, and the death of the insured, and 
defended upon the ground that the deceased had willfully misrepresented the 
condition of his health at the time the policy was applied for and that such willful 
misrepresentation amounted to a fraud upon defendant. The defendant also averred 
that it had paid to the beneficiary, Ella May Davis, plaintiff’s assignor, the 
sum of $13.20, the amount of premiums collected on said policy and that Ella Mae 
Davis had granted to defendant a complete discharge and release of all liability 
under the policy sued on. 

There was judgment below in plaintiff's favor as prayed for, and defendant has 
appealed. 


Robert Gardiner, an illiterate negro, affixed his mark to an application for an 
industrial life insurance policy with the defendant company on May 2, 1936. In 
the application in response to questions 23 and 26, a negative reply was given. Ques- 
tion 23 Was as follows: “What illness, injury or accident have you ever had? 
Give details.” and Question 26: “Have you ever had heart disease, asthma, tuber- 
culosis, cancer, ulcers, diabetes, fits, kidney disease, syphilis, paralysis, rheumatism, 
sciatica, vertigo, or any illness or disorder of the brain, lungs, spine or nervous 
system, or any disease not common to both sexes; or suffered the total or partial 
loss of a hand, foot, eye or the use thereof? Are you deformed? Do you use 
intoxicating liquors, morphine, or other narcotics to excess? If yes, give particulars.” 


Gardiner died in the Eye, Ear, Nose and Throat Hospital in the city of New 
Orleans on December 2, 1936. ‘The causes of death as they appear in the certificate 
of the attending physician were as follows: “Acute dilatation of heart—contributory 
causes: Aortitis, aortic aneurism, myocarditis and nephritis.” 

Dr. Wood, who attended Gardiner in his last illness, testified that the causes of 
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death enumerated in the death certificate all involved “cardiac failure” but “the pri- 
mary or beginning cause I would say was the stricture of his esophagus, which, due 
to the fact that he could not take food properly and nourish himself, weakened 
his condition so that he, of course, was subject to this cardiac failure.” He further 
testified that Gardiner, when he entered the hospital on May 22, 1936, 20 days after 
signing his application for insurance, complained of having difficulty in swallowing 
and stated that he had had such difficulty for 2 or 3 months prior to that time. 

Defendant contends that Gardiner knew when he applied for insurance that he 
was afflicted with a serious ailment and that he willfully withheld that information 
from defendant in order to obtain the policy which would not have been issued 
if the true facts concerning the applicant’s health had been disclosed, thus constituting 
a fraud upon defendant. The amount of the insurance, $400, said to be the 
maximum that the defendant company issues to negro policyholders, is pointed to as 
a suspicious circumstance. 

We are convinced that Gardiner knew that there was something the matter with 
his throat at the time he applied for the insurance. One of the witnesses described 
his condition as “a faling of the palate” which, we are told, is a term frequently 
used by illiterate negroes to designate any form of throat trouble. To quote from 
the reasons for judgment given by the learned judge, a quo, “Now, this Court hap- 
pened to be born and raised on a plantation, on which lived several hundred negroes; 
he was raised among them and knows negroes from ‘A’ to ‘Izzard’. One of the 
commonest beliefs of that race, especially the illiterate ones—and in my time 
practically all were illiterate—was that when any trouble of any nature or 
kind manifested itself in the throat, real or imaginary, it was caused by the palate 
falling, and there was one almost invariable remedy for this dreadful state. 
That was to gather together a lock of the wool on the top of the head, hold it 
as tight as fingers could hold it, and wrap it around with thread or cord, so that the 
bunch of hair was being almost pulled out by the roots.” 

There is no showing in the record that Gardiner had been treated by a physician 
at any time prior to his admission to the hospital on May 22, 1936. He was 
employed as a porter doing manual work. His employer testified that he worked 
continuously until August, 1936, without complaining about any illness except during 
the time that he suffered with a “fallen palate.” 

Ella Mae Davis, his beneficiary, with whom he lived, testified that the insured 
was in good health except when “his palate was down and he said he would have to 
have that put up and he would come right on back to work, and he left for that and 
came right on back to work.” 

[1, 2] There is no question of the soundness of the defense of fraud based 
upon the willful misrepresentation of the state of health of the insured at the time of 
his application for industrial life insurance which, as in this case, was issued 
without medical examination. Act No. 160 of 1934; Fox v. Life Insurance Com- 
pany of Virginia (La.App.) 170 So. 55, 57; Pons v. Tharp-Sontheimer-Tharp Indus- 
trial Life & Burial Insurance Co. (La.App.) 173 So. 205. But the misrepresenta- 
tion must be willful and in regard to a serious ailment. 

“The word ‘willful’ as used in the statute must be reasonably interpreted. If, 
therefore, an applicant neglects to disclose a trivial ailment or medical consultation 
concerning such ailment, such concealment could not reasonably be regarded as 
‘willful’ and have the effect of vitiating the contract of insurance because of fraud 
on the part of the assured.” Fox v. Life Insurance Co. of Virginia, supra. 

[3, 4] We find it impossible to conclude that Robert Gardiner, the ignorant 
negro assured, knew that he was afflicted with a serious ailment at the time he 
afixed his mark to the application for life insurance. It seems preposterous to us 
that he could have had any knowledge of the existence of “aortitis, aortic aneurism, 
myocarditis” or of “stricture of the esophagus.” He knew he had a “fallen palate’ 
which apparently did not yield to the treatment usually given that malady by mem- 
bers of his race so he applied to the hospital for relief, but there is nothing to 
indicate that he believed he was suffering from a serious ailment. He probably 
thought that his difficulty in swallowing, about which he complained to Dr. Wood, 
was due to a sore throat which would soon yield to treatment. He did not mention 
his sore throat in his application, but he was not asked about throat trouble, though 
question 26 of the application seems to cover most of the ills which human flesh 
is heir to. He did not misrepresent anything, at least not willfully, because though 
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his sore throat was due to a stricture of the esophagus, undoubtedly a serious 
disease, he did not know it. He may have had myocarditis also or aortic aneurism, 
both very serious heart ailments, but he did not know it. Because he applied for 
and obtained the maximum insurance which defendant will write upon the lives of 
negroes, 1s nO more reason to suspect him of fraud, than his action in obtaining the 
policy shortly before his death. Neither circumstance is sufficient in itself, or in 
combination, to make out a case of fraud. If there were any proof that Gardiner 
knew or had cause to believe that his death was imminent the situation would be 
different. 

[5] In regard to the premiums which were paid to Ella Mae Davis, the bene- 
ficiary, the record shows that these premiums were paid to her after the assignment 
of the policy. The payment could, therefore, have no effect upon the assignee. 

For the reasons assigned the judgment appealed from is affirmed. 

Affirmed. 


HAAN v. PALLADIUM NAT. LIFE INS. CO. No. 31424. 
Supreme Court of Minnesota. Oct. 29, 1937. 
275 Northwestern Reporter 689. 
1. MEDICAL EXAMINATION. 

A life insurance policy issued without medical examination is governed by 
statute providing that insured’s statements as to physical condition, made in 
application for policy, should be binding upon insurer, unless willfully false or 
intentionally misleading (Mason’s Minn.St.1927, § 3396). 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

2, SOUND HEALTH. 

Where statute provided that insurer would be bound by statements as to 
physical condition, made in application for life policy, issued without medical 
examination, unless statements were willfully false or intentionally misleading, 
insurer could not avoid liability on policy on ground that insured was not in 
good health on date of delivery of policy as required by its terms (Mason’s 


Minn.St.1927, § 3396.) 
(For other cases, see Insurance, Dec. Dig. § 389[9].) 


Syllabus by the Court. 

1. In action founded upon insurance policy issued without medical examina- 
tion held that’1 Mason’s Minn.St.1927, § 3396, governs. 

2. Statute providing for avoidance of life policy issued without medical 
examination only if statements in application were willfully false or intentionally 
misleading could not be circumvented by condition in policy that it should 
not take effect if insured was not in sound health at date of policy. 

Appeal from Municipal Court of Minneapolis; Paul S. Carroll and Fred B. 
Wright, Judges. 

Action by Fred Peter Haan against the Palladium National Life Insurance 
Saneny. From an order denying defendant’s motion for a new trial, defendant 
appeals, 

Affirmed. ; 

J. A. A. Burnquist, of Minneapolis, for appellant. 

Edward ‘Cohen, of Minneapolis, for respondent. 

Junius J. Orson, Justice. 

This was an action to recover upon a life insurance contract. Plaintiff 
prevailed on trial had before court and jury. Defendant’s motion for new trial 
was denied, and the appeal is from that order. 

Defendant’s position can best be shown by quoting its “Statement of Issue” 
as set forth in its brief: “The action involves the liability of defendant on a 
life insurance policy. The defendant does not claim that there is proof of any 
intentional misrepresentations in the application thereto attached. It does, 
however, contend that the insured having become ill after the signing of the 
application was not in good health on the date of the delivery of the insurance 
contract as required by its terms. It is agreed between the parties hereto that 
the sole issue of fact in this case is insured’s condition at the time of the delivery 
of said policy.” 

The case was tried upon the theory mentioned, and as a part thereof arose 
the collateral issue as to whether the policy was delivered on February 17 or 18. 





408 The Insurance Law Journal, Vol. 90 [Mar., 1938 


That date, in counsel's estimation, became important because of the insured 
having become ill on the evening of the latter date. Examination of the record 
discloses that those matters presented fact issues only, and we find the jury’s 
verdict is sustained in that regard. 

{1, 2] This type of contract has been before this court in several cases. 
We have held that where, as here, an insurance policy is issued without’ medical 
examination, 1 Mason’s Minn.St.1927, § 3396, governs. The pertinent part of the 
mentioned section reads: “In any claim upon a policy issued in this state with- 
out previous medical examination, * * * the statements made in the application 
as to the age, physical condition, and family history of the insured shall be 
valid and binding upon the company, unless wilfully false or intentionally mis- 
leading.” In view of what counsel has stated in his brief (and the record leaves 
no doubt about it) the defense tendered respecting the insured’s “wilful misrepre- 
sentations made in connection” with the application is unavailing. See 3 Dunnell, 
Minn.Dig. (2d Ed. & Supps. 1932, 1934) § 4808a. In Schmidt v. Prudential Insur- 
ance Co., 190 Minn. 239, 251 N.W. 683, substantially the same question was 
involved as is here presented. There the policy provided (190 Minn. 239, 243, 
251 N. W. 683, 685): “This policy shall not take effect if the insured die before 
the date hereof, or if on such date the insured be not in sound health, but in 
either event the premiums paid hereon, if any, shall be returned.” In this case 
the policy provides: “This policy having been issued without medical examina- 
tion shall be null and void if Insured was not in sound health at the time of its 
delivery.” There too, as here, defendant’s contention was “that under this 
clause the fact of unsound health is the controlling factor and avoids the policy 
even though such unsound health was unknown to the insured.” This court did 
not sustain that view. Amongst other things we said (190 Minn. 239, 244, 251 
N.W. 683, 686): “We agree that the company has a right to protect itself against 
uninsurable risks and that such may be accomplished in part by a medical 
examination and by independent investigation before the issuance of the policy. 
Where, however, the insurance company chooses to issue nonexamination policies, 
it can only do so subject to our statute, the effect of which cannot be avoided 
by the insertion in the policy of any ‘condition precedent’ which attempts to 
destroy its meaning and effect.” We deem it unnecessary to quote further from 
that opinion or from the cases to which deference there is made except that part 
appearing at page 245 of 190 Minn., at page 686 of 251 N.W. (the quotation being 
from Stephens v. Metropolitan Life Ins. Co., 190 Mo.App. 673, 678, 176 S.W. 
253, 254): “ ‘The rule of decision is established to the effect that the conditions 
in the policy [requiring insured to be in sound health at date of issuance of policy] 
are unavailing to the company, * * * for otherwise such condition would thwart 
the purpose of the statute and impinge the declared public policy of the state in 
respect of life insurance contracts.” 

The other assignments of error have been considered and found wanting in 
substantial merit. We think the record leaves no doubt that, even assuming 
the defense tendered to be admissible, the verdict has settled the issue. The jury 
could find that the policy was in fact delivered February 17, at which time the 
assured was to all appearances well. On the 18th she was suffering with a 
cold and sore throat, an ailment not uncommon to her as she had had such 
“frequently each winter” theretofore. Defendant’s agent who took the applica- 
tion on February 1 delivered the policy in person. He saw the insured as well 
as her husband, collected the insurance money for the week commencing Feb- 
ruary 17, and also for the week next following. 

This type of insurance is not new. It has been before many courts as 
reported decisions well illustrate. The subject is lucidly treated in McAlpine v 
Fidelity & Casualty Co., 134 Minn. 192, 196, 158 N.W. 967. See, also, Enge v. 
John Hancock Mutual Life Ins. Co., 183 Minn. 117, 236 N.W. 207; Hafner v. 
Prudential Ins. Co., 188 Minn. 481, 247 N.W. 576; Elness v. Prudential Ins. Co., 
190 Minn. 169, 251 N.W. 183. 

Order affirmed. 
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DIGHT v. PALLADIUM LIFE INS. CO. No. 31365. 
Supreme Court of Minnesota. Nov. 12, 1937. 
276 Northwestern Reporter 3. 
INSURABLE INTEREST. 

Under statute providing that in any claim on policy issued without previous 
medical examination or without knowledge or consent of insured, statements made 
in application shall be binding upon insurer unless willfully false or intentionally 
misleading, industrial policies may be written without knowledge or consent of 
person insured (Mason’s MinnSt.1927, § 3396). 

(For other cases, see Insurance; Dec. Dig. § 138[1].) 

2. ESTOPPEL. 

An insurer could not disclaim liability on industrial policy issued upon appli- 
cation of niece covering life of her uncle but without his knowledge and without 
procuring his consent until after delivery of policy, on ground that contract was 
against public policy, where insurer collected premiums for almost four years 
with knowledge of circumstances under which policy was issued (Mason’s Minn. 
St.1927, § 3396). . 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

3. INSURABLE INTEREST. 

A creditor has an insurable interest in life of his debtor so as to permit credi- 
tor’s becoming a beneficiary in industrial policy. 

(For other cases, see Insurance, Dec. Dig. § 116[5].) 

5. CREDITOR. J 

In beneficiary’s action on industrial policy, testimony that beneficiary was credi- 
tor of insured was admissible as tending to prove beneficiary’s insurable interest 
in life of insured. 

(For other cases, see Insurance, Dec. Dig. § 649.) 

6. FRAUD. ; . ; 

In action on industrial policy, in order for insurer to prevail upon issue of 
fraud or misrepresentation by beneficiary concerning insured’s physical condition, it 


was necessary to prove that representations as to physical condition were willfully 
false or intentionally misleading (Mason’s Minn.St.1927, § 3396). 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 
7. FRAUD. 

In action on industrial policy, trial court properly found that there was no 
fraud or misrepresentation perpetrated by beneficiary concerning insured’s physical 
condition, where there was no showing that beneficiary had any knowledge or 
information concerning ailments with which insurer claimed insured was inflicted 


(Mason’s Minn.St.1927, § 3396). 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
Syllabus by the Court. 

1. Insurer, having issued industrial life insurance policy upon application of 
beneficiary and having accepted premiums for four years with knowledge that 
application was made without knowledge or consent of insured, held precluded, by 
reason of 1 Mason Minn.St.1927, § 3396, from asserting that policy was void. 

2. Testimony that beneficiary was a creditor of insured held admissible as 
tending to prove insurable interest of beneficiary in life of insured. 

3. The evidence justified the findings of the court on the questions of fraud 
and misrepresentation, and particularly that part of such findings to the effect that 
there was no evidence of willful or intentional misstatements. 

Appeal from Municipal Court of City of Minneapolis; Luther W. Youngdahl 
and William A. Anderson, Judges. 

Action by Kathryn Mae Dight against the Palladium Life Insurance Company. 
From an order denying defendant’s motion for a new trial, defendant appeals. 


Affirmed. 


J. A. A. Burnquist, of Minneapolis, for appellant. 

Bessesen & Bessesen, of Minneapolis, for respondent. 

GALLAGHER, Chief Justice. 

Appeal from an order of the municipal court of the city of Minneapolis deny- 
ing defendant’s motion for a new trial. 
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Defendant. was engaged in the business of writing what is known as industrial 
insurance. It is usually carried by people of small means and in small amounts. 
Plaintiff had other policies in the same company. As to whether these policies 
covered her life or the lives of other members of her family the record does not 
disclose. She testified that on December 1, 1932, when defendant’s agent was at 
her home collecting premiums on the other policies, he solicited additional insur- 
ance, and that in the course of the conversation she advised the agent that she was 
thinking of taking out a policy on the life of her uncle, one James Triplett. She 
further claims that the agent thereupon advised her that she could sign the appli- 
cation, and that it would not be necessary to procure the uncle’s signature, although 
she offered to do so. She also testified that the agent said that he was personally 
acquainted with the uncle and knew him to be in good health; that the company 
had no doctors; that no examination was necessary; and that the policy was 
incontestable after two years. Some of these statements were disputed by the 
agent, but it is conceded that on the occasion referred to the agent made out an 
application for a policy of insurance on the life of plaintiff's uncle, filling in the 
answers to the questions contained in the application in his own handwriting from 
information furnished by plaintiff, and then had plaintiff sign the application in 
the following manner: “James Triplett by Kathryn Mae Dight—Related as niece.” 
The signature was witnessed by the soliciting agent, J. W. Pate. 

The application was presented to the company and within a few days a policy 
was issued and delivered to plaintiff in whose possession it remained until Trip- 
lett’s death on February 25, 1936. In accordance with the request contained in 
the application, plaintiff was named as beneficiary. 

Admittedly, Triplett was not present when the application was executed and 
delivered, although plaintiff testified, and this was developed by defendant’s coun- 
sel on cross-examination, that after making the application she told Triplett that 
she was taking out the insurance and that he said it was all right. While the 
record does not disclose whether this conversation was before or after the 
delivery of the policy, the trial court found that it occurred after the delivery. 
The testimony offered would have justified a finding that the conversation took 
place after the making of the application and before the delivery of the policy, but 
for the purpose of this decision the finding must stand. 

It appears that during the life of the policy two payments were not made 
within the time required by its terms. Plaintiff contended that the payments were 
not made because of the failure of the agent to call for them, and, further, that 
the agent had agreed to prevent a lapse of the policy by taking care of payments 
in case he did not collect from plaintiff in due time. This was denied by the 
agent. We do not see how the defaults affect the rights of the parties, as it appears 
that the payments were eventually made and accepted, and that the company subse- 
quently accepted premium payments, for about two years, so it cannot now be 
heard to say that the policy had lapsed. 

Due notice and proof of death were given by plaintiff to defendant, and pay- 
ment declined. The reasons assigned therefor are: (1) That the policy of insur- 
ance was taken out without the knowledge or consent of the insured, and was 
therefore against public policy and void; (2) that the beneficiary had no insurable 
interest in the life of the insured at the time of the issuance of the policy; and 
(3) that there was fraud and misrepresentation on the part of the beneficiary in 
answering questions concerning the physical condition of the insured. 

{1, 2] 1. Was the policy void ab initio as claimed by defendant so as to 
relieve it from liability thereunder? It has been held by many courts, and seems 
to be the generally recognized rule, that irrespective of the existence of an insur- 
able interest a life insurance policy procured by one without the knowledge and 
consent of the person whose life is insured is void as against public policy, even 
though the insurance company knew at the time it issued the policy that the insured 
did not know of it. Interstate Life & Accident Co. v. Cook, 19 Tenn.App. 290, 
86 S.W.(2d) 887. Branson v. National Life & Accident Insurance Co., 4 Tenn.App. 
576; Fisher v. Metropolitan Life Insurance Company, 160 Mass. 386, 35 N.E 
849, 39 Am.St.Rep. 495; Metropolitan Life Insurance Company. v. Blesch (Ky.) 
58 S.W. 436; Metropolitan Life Insurance Company v. Monohan, 102 Ky. 13 
42 S.W. 924. The question has been raised in actions for money had and received 
commenced for the purpose of recovering premiums paid on policies. ,upon the 
ground that the insurer never gave the consideration in contemplation of. which 
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the premiums were paid. Hogben v. Metropolitan L. Ins. Co., 69 Conn. 503, 38 
A. 214, 61 Am.St.Rep. 53; McCann v. Metropolitan L. Ins. Co., 177 Mass. 280, 58 
N.E. 1026; Metropolitan L. Ins. Co. v. Felix, 73 Ohio St. 46, 47, 75 N.E. 941, 4 
Ann.Cas. 121. 

We have, however, in this state a statute which we believe prevents us from 
applying to the policy under consideration the principles recognized in the cases hold- 
ing that a policy procured by one person upon the life of another without the 
jatter’s consent is void. It is 1 Mason’s Minn.St.1927, § 3396, and reads: “In any 
claim upon a policy issued in this state without previous medical examination, or 
without the knowledge or consent of the insured, or, in case of a minor, without 
the consent of his parent, guardian, or other person having his legal custody, the 
statements made in the application as to the age, physical condition, and family 
history of the insured shall be valid and binding upon the company, unless wilfully 
false or intentionally misleading.” 

It is very evident that in the enactment of this statute the Legislature had in 
mind that industrial insurance was a common form of insurance in the state of 
Minnesota, and no doubt took into consideration the facts that such form of 
insurance was often written without previous medical examination, and sometimes 
without the knowledge or consent of the insured. It is common knowledge that 
such insurance is frequently written on the lives of children of tender age, and 
ir many instances group policies are written covering the lives of all employees in 
an industry without the knowledge or consent of said employees, or at least some of 
them. 

Speaking of such insurance, Justice Dibell, in McAlpine v. Fidelity & Casualty 
Company, 134 Minn. 192, 158 N.W. 967, 968, said: “There is a kind of life insur- 
ance where no medical examination, such as is usual with life [insurance] com- 
panies, is required, and which is sometimes taken without the knowledge of the 
insured. It goes under the general designation of industrial life insurance. It is 
not accident insurance, nor casualty insurance, nor workmen’s compensation. The 
premiums are small, often five cents a week or some multiple thereof, or other 
small amount paid monthly. The average amount of the insurance is small— 
hardly more than sufficient to pay burial expenses and give slight temporary relief. 
The agents of the insurance company solicit the insurance and call weekly or 
monthly and make collections. Sometimes insurance is taken, or in the past it has 
been taken, without the knowledge of the insured. The companies engaging in it 
write child insurance. In a way the insurance is a sort of family insurance intended 
as a protection against family misfortune or as an inducement to thrift and saving 
and often all members of the family are insured. While the periodical premiums 
are small the insurance is not cheap. On the contrary, owing partly to the character 
of the risks and the lack of discrimination in taking them and partly to the cost of 
administration, it is expensive. With the particular characteristics of it we are 
not now concerned. It is enough to know that it is a kind of insurance in common 
use and familiar to legislative bodies and of the general character stated. There 
are millions of this insurance in Minnesota.” 

Holding as we do, that under our statute such policies may be written without 
the knowledge or consent of the person insured, we find it unnecessary to decide 
what effect the giving of notice to, and procuring of consent from, the insured 
after the issuance and delivery of the policy would have. 

Industrial policies of the type involved herein should be liberally construed. 
They are often written upon the solicitation of agents for people unable to under- 
stand their effect or meaning. Courts should not search for an avenue of escape to 
benefit an insurance company that has taken premiums from an applicant named as 
beneficiary in a policy for nearly four years, particularly when the application on 
its face was notice to the insurer that it was not executed by the insured, and its 
agent knew that it was made without his knowledge or consent. In issuing the 
policy in question, defendant company did not concern itself with whether the 
insured had knowledge of the policy or consented thereto, but was satisfied to deliver 
it to plaintiff upon an application which showed on its face that it was being made 
by plaintiff and not by the insured, and we hold that, aided by 1 Mason’s Minn.St. 
1927, § 3396, such a policy is valid and binding upon the issuing company. 

_ [3-5] 2. The point made by defendant that plaintiff had no insurable ‘interest 
in the life of insured is not well taken. The record discloses that. prior to the 
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making of the application plaintiff had advanced in behalf of the insured sums of 
money exceeding $100. A creditor has an insurable interest in the life of his debtor. 
3 Dunnell, Minn.Dig.(2 Ed.) § 4641; Hale v. Life Indemnity & Investment Company, 
65 Minn. 548, 68 N.W. 182. 

In any event the court specifically found that plaintiff did have an insurable 
interest in the life of insured as a creditor, and the evidence amply sustains such 
finding. 

Complaint is made of a variance between the pleading and proof as to plain- 
tiff’s insurable interest. The complaint alleges the issuance of the policy, and refers 
to the application and policy as exhibits. The application shows the relationship as 
niece. No other reference was made in the complaint as to the nature of plaintiff's 
insurable interest, nor was the insurable interest challenged by any specific allegation 
in the answer. 

At the trial, plaintiff’s counsel inquired of her on direct examination whether 
she loaned decedent any money prior to his death. This was objected to by defend- 
ant on the ground that the question involved a conversation with the deceased 
person and required written evidence. The objection was overruled. Thereupon, 
the plaintiff answered that she did. The record then discloses the following: 

“QO. When was that? A. It covered a period of months. 

“Q. When did you first loan him money? A. TIT do not know the exact dates 
although I could get them. I paid water bills, also light, electricity, and I loaned 
the money to save the home. 

“Q. How much was the total? A. I haven’t got the exact figures, but it would 
run way over $100. 

“Mr. Burnquist: It is understood all this is objected to on grounds stated, your 
Honor. 

“The Court: Yes.” 

There was no objection that the testimony was inadmissible under the plead- 
ings nor upon any ground other than that the answer to the question propounded 
involved a conversation with a deceased person. 

The court in its memorandum attached to the findings and conclusions and of 
its own motion ordered the complaint amended so as to conform with the proof in 
respect to the relationship of debtor and creditor between plaintiff and insured. 
While the practice of amending pleadings in such manner cannot be commended, we 
cannot say that the court abused its discretionary power in ordering the amendment 
to conform with the proof, if such amendment was necessary. As stated, the answer 
nowhere specifically challenged plaintiff’s right to recover for lack of insurable 
interest. 

2 Mason’s Minn.St.1927, § 9280, provides: 

“The court in furtherance of justice and upon proper terms, may amend an) 
pleading, process, or proceeding, either before or after judgment, by adding or 
striking out the name of a party, by correcting a mistake in the name of a party or 
in any other particular, by inserting other material allegations, or, if the amendment 
does not substantially change the claim or defense, by conforming any pleading or 
proceeding to the facts proved.” Hall v. Skahen, 101 Minn. 460, 112 N.W. 865: 
Gracz v. Anderson, 104 Minn. 476, 116 N.W. 1116. 

[6, 7] 3. Little need be said concerning defendant’s complaint that there was 
fraud or misrepresentation perpetrated by plaintiff concerning insured’s physical 
condition. Under 1 Mason’s Minn.St.1927, § 3396, in order for defendant to prevail 
upon that issue it would have been necessary to prove that the representations as 
to physical condition were willfully false or intentionally misleading. There was 
no proof in this case upon which such a finding could be had. The court specifically 
found against the defendant upon that issue, and such determination was amply 
justified from the evidence. There was no showing whatever that the plaintiff 
had any knowledge or information concerning the ailments with which defendant 
now claims insured was inflicted. The burden was on the defendant to make such 
showing. 

The order appealed from is affirmed. 

Stone, Justice (concurring). 

I concur in the result upon the ground that, under the circumstances of this 
case, the consent of the insured was procured, after the issue of the policy, true, 
but in such fashion that the consent is retroactive and effective as of the date of 
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the delivery of the policy. I cannot at present concur in a holding that the refer- 
ence in Mason’s Minn.St.1927, § 3396, to life insurance issued “without the knowl- 
edge or consent of the insured” has of itself affected any enlargement of the cate- 
gory of cases wherein life insurance is valid even though issued without the con- 
sent of the insured. 

Loring, Justice (concurring). 

I concur in the result. 


SCHAEDLER v. NEW YORK LIFE INS. CO. No. 31434. 
Supreme Court of Minnesota. Dec. 3, 1937. 
276 Northwestern Reporter 235. 
2. OPERATION. 

Evidence of an attack of tonsilitis and removal of insured’s tonsils and that 
physician wrote insurer that he had treated insured during two years prior to 
reinstatement of life policy, although his books did not show any charge for 
services, held insufficient to entitle insurer to rescind reinstatement on ground that 
statements in application for reinstatement that insured’s health had not changed 
and that he had not consulted a physician were false. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

3. STATUTES. 

Where life policy is a Minnesota contract, it must conform to statutes of 
that state (Mason’s Minn.St.1927, § 3402(3). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

4. INCONTESTABILITY. 

Under life policy excepting benefits for total disability from incontestability 
provision, any false statements made in obtaining policy would be a defense against 
recovery of disability benefits, notwithstanding that incontestability provision 
became effective prior to occurrence of disability (Mason’s Minn.St.1927, § 
3402 (3). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. FRAUD. 

Evidence that insured, in application for life policy, denied that he had had 
any accident or had undergone any surgical operation, although he had once 
strained his back and had been given treatment for backache by a chiropractor, 
and that he denied that he had been treated by any physicians within five years, 
although he had been treated by one physician and by chiropractor, held insufficient 
to establish fraudulent misrepresentations which would preclude insured’s recovery 
of total disability benefits (Mason’s Minn.St.1927, § 3370). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

8. RISK OF LOSS. 

A material misrepresentation made with intent to deceive or defraud avoids 
life policy, but, in absence of such intent, es is not avoided unless risk of loss 
is increased (Mason’s Minn.St.1927, § 3370). 

(For other cases, see Insurance, Dec. Dig. § 256[1, 2].) 

9, INCREASED RISK. 

A material misrepresentation in applying for life policy avoids policy regard- 
less of intent, where risk is increased (Mason’s Minn.St.1927, § 3370). 

(For other cases, see Insurance, Dec. Dig. § 256]1].) 


10. MATERIALITY. 

An immaterial representation in application for life policy does not avoid 
policy, even though made with intent to defraud (Mason’s Minn.St.1927, § 3370). 

(For other cases, see Insurance, Dec. Dig. § 255.) 

ll. BURDEN OF PROOF. 

Whether misrepresentation in application for life policy is material, whether 
it increases risk of loss, and whether it is made with intent to deceive are usually 
fact questions for jury, with burden of proof upon insurer (Mason’s Minn.St. 
1927, § 3370). 

(For other cases, see Insurance, Dec. Dig. §§ 646[3], 668[6].) 
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12. CONSULTATION. 

Truthful answers to questions in application for life policy relative to medical 
consultation and treatment are material to risk, and, if false, policy may be 
avoided, but disclosure of medical consultation or treatment for slight or temporary 
ailments is not required (Mason’s Minn.St.1927, § 3370). 


(For other cases, see Insurance, Dec. Dig. § 292.) 
15. MILITARY SERVICE. 


A provision of life policy barring right to recover disability benefits for injuries 
received in naval or military service in war is to be construed to refer to service 
after policy took effect. 


(For other cases, see Insurance, Dec. Dig. § 516.) 


Syllabus by the Court. 

Suit to recover total disability benefits under a life insurance policy providing 
therefor. Defense that disability was not total, and misrepresentations in obtaining 
the policy and in the application for reinstatement after default in payment of 
premiums, and a counterclaim to have reinstatement adjudged void because obtained 
by misrepresentations. It is held: 

1. While that part of the order which denies amendment of the findings 
is not appealable, the part which denies a new trial is, and upon such appeal 
the verdict and any finding may be challenged as not sustained by evidence. 

2. No proof of misrepresentation in the application for reinstatement was 
adduced, hence any error in the trial of that issue is not ground for a new trial. 

3. Upon the issue of misrepresentation in the application for the policy 
which would make void the provision for total disability benefits, the verdict and 
findings are sustained by the evidence, and the charge relating to that issue, not 
being excepted to when given, may not afterwards be assailed for verbal inac- 
curacies. The portions here assigned as erroneous are not so when considered 
in connection with other portions given. 

4. The defendant was not entitled to the closing argument to the jury, its 
concession not having gone to the issue that the total disability did not arise 
from ailments occurring prior to the issue of the policy. 

5. On the cross-examination of an expert, a hypothetical question may be so 
framed as to test the reliability of the opinions expressed on direct, and the 
scope of the cross-examination is within the trial court’s discretion. 

6. The provision in the policy excluding from disability benefits in case of 
naval or military service in war should be construed to mean such services after 
the policy took effect. 

7. There was no misconduct of counsel that warrants this court in granting 
a new trial. 

Appeal from District Court, Morrison County; D. M. Cameron, Judge. 

Action by Jacob E. Schaedler against the New York Life Insurance Com- 
pany, wherein defendant filed an equitable counterclaim. From an order denying 
a new trial, defendant appeals. 

Order affirmed. 

Doherty, Rumble, Butler, Sullivan & Mitchell, of St. Paul, for appellant. 

Frederick J. Miller and Leonard L. Sumner, both of Little Falls, for 
respondent. 

Hott, Justice. 

Defendant appeals from the order denying a new trial. The action was 
brought to recover disability benefits under a life insurance policy, dated October 
5, 1931, containing also a provision to pay $50 per month in case the insured 
became totally disabled. Total disability was claimed from February 10 until 
June 10, 1936, when the action was begun. Defendant answered admitting the 
issuance of its life insurance policy for the quarterly premiums of $59.60, insur- 
ing plaintiff’s life in favor of his wife for $5,000, and in addition agreeing, upon 
receipt of proof that the insured was totally and presumably permanently dis- 
abled before age 60, to pay the insured $50 each month and to waive the payment 
of premiums falling due after the commencement of such total disability during 
its continuance. Defendant also admitted that plaintiff had furnished such 
proof and had demanded waiver of payment of premiums since February 10, 
1936: but alleged that plaintiff has not been totally disabled, and that, even if 
so, the disability arose from. bodily injury or disease occurring before the policy 
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took effect which was known to plaintiff but not disclosed in the application for 
the policy. The answer also alleged that the policy was procured fraud and 
misrepresentation and concealment of plaintiff’s state of health. In addition, 
there was a general denial. The answer then set up an equitable counterclaim, 
realleging the matters already referred to, and averring that defendant did not 
discover the falsity of the statements in the application for insurance and for 
reinstatement until July 1, 1936, when it notified plaintiff that. it rescinded the 
reinstatement of the policy made December 4, 1934, and tendered back the 
premiums paid subsequent to October 5, 1934, when the policy lapsed for non- 
payment of the premium then due and unpaid. Defendant asked for judgment 
that the reinstatement of the policy under date of December 4, 1934, be declared 
void and of no effect; that the insurance policy be declared a paid-up life 
policy for $4,890 effective to and including July 2, 1935; and for other equitable 
relief. Plaintiff replied denying the allegation of the answer, except that the 
policy was reinstated December 4, 1934. There was a general verdict for plaintiff 
with special interrogatories answered by the jury, and findings by the court 
embracing the verdict and disposing of the issues raised by the equitable counter- 
claims. 

[1] Respondent’s suggestion that the order is not appealable is without 
merit. Appellant moved in the alternative for amended findings or a new trial. 
While the refusal to amend the findings cannot be reviewed, the order, in so far 
as it denies a new trial, is appealable, and, on such appeal, any finding of fact 
may be challenged for insufficiency of the evidence to sustain it. Berg v. Veit, 
136 Minn. 443, 162 N.W. 522; Sheffield v. Clifford, 186 Minn. 300, 243 N.W. 129. 

There are numerous assignments of error, but, as we view the appeal, all 
need not be discussed. When the evidence was in and the court and counsel 
were considering the issues to be submitted to the jury, defendant’s counsel 
conceded that, during the four months for which disability benefits were claimed 
in this action, plaintiff was totally disabled. The court instructed the jury to 
return a general verdict for the party entitled thereto, and to answer two 
interrogatories appended to the same, viz.: 

“Question 1: Were the ailments and bodily injuries for which plaintiff con- 
sulted and was treated by physicians and other practitioners prior to Dec. 4, 
1934, of such a nature and character as to be serious and of continuing nature? 

“Question 2: Were the ailments and bodily injuries for which plaintiff 
consulted and was treated by physicians and other practitioners prior to October 
a 1981, of such a nature and character as to be serious and of a continuing 
nature?” 

The jury returned a general verdict for plaintiff in the sum of $205.07, and 
auswered each interrogatory in the negative. The court made findings incor- 
porating the verdict of the jury and ordered judgment for plaintiff in the sum 
mentioned. By the finding No. V the court found that in the application for 
the policy on October 5, 1931, plaintiff falsely answered “no” to the seventh, 
eighth, ninth, tenth, and eleventh questions therein, and that he knew the 
answers were false; but the court adopted the finding of the jury that the 
ailments and bodily injuries for which plaintiff consulted and was treated by 
physicians and other practitioners prior to October 5, 1931, were not of such 
a nature or character as to be serious or of a continuing nature. The court also 
found that by the terms of the policy, when it lapsed for nonpayment of the 
quarterly premium due October 5, 1934, plaintiff became entitled to extended 
term of life insurance in the sum of $4,890 for 270 days, or until July 2, 1935, and 
that on December 4, 1934, plaintiff applied for reinstatement of the policy upon 
a blank prepared for that purpose by defendant; that defendant relied upon the 
statements therein made; that such statements were material to the risk 
incurred by defendant in the reinstatement of the policy, and the same was 
reinstated on December 4, 1934, and has been in full force since; that defendant 
received and plaintiff paid all premiums from and including the quarterly premium 
which fell due October 5, 1934, to and including the one which fell due April 
6, 1936; that on July 1, 1936, defendant notified plaintiff, in writing, that it 
rescinded the reinstatement because of the falsity of plaintiff's statements in the 
application therefor, and tendered back all the quarterly premiums paid on the 
policy since the reinstatement thereof. There are other findings not necessary 
now to refer to, and then this finding: “Save as hereinbefore found, the evid- 
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ence is insufficient to support the allegations of defendant’s answer, and the 
same are found not true.” This negatives the charge of falsity in the rein- 
statement application. 

As we view the verdict and the findings, the appeal presents three major 
questions: Was there a valid reinstatement of the policy? Was there any false 
statement, concealment, or fraud in the application for the policy which vitiates 
the disability insurance provision thereof? Did the total disability here involved 
“arise from bodily injury or disease occurring before the insurance under this 
policy took effect, and known to the insured, but not disclosed in the application for 
insurance under this policy?” 


[2] The conclusion is readily reached that the reinstatement cannot be 
rescinded on account of any false answer, concealment, or fraud in the application 
for reinstatement. The policy provided for a reinstatement within five years after 
lapse for nonpayment of a premium upon presentation “of evidence of insurability 
satisfactory to the company” and payment of overdue premiums, with interest. The 
payment required was made December 4, 1934, and the evidence of insurability then 
presented was satisfactory. The evidence required was true answers by the insured 
to three questions framed by the company. There is no claim that the third ques- 
tion was not answered truly. The first and second questions with’ plaintiff's answers 
are: 

“1, Are you now, to the best of your knowledge and belief, in the same condi- 
tion of health as you were when this Policy was issued? Ans. Yes. 

“Within the past two years have you had any illnesses, diseases, or bodily 
injuries or have you consulted or been treated by any physician or physicians? 
Ans. No.” 

The testimony is that plaintiff had been free from aches and pains, except an 
attack or two of tonsilitis and the removal of the tonsils on July 12, 1932. The 
removal of the tonsils caused him to cease from work for about ten days. All 
the medical testimony is to the effect that the operation may be beneficial to 
health, and none that it impaired plaintiff's health. So to the best knowledge 
and belief of plaintiff, he truthfully could answer “yes” to the first question. 
The tonsilectomy occurred more than two years before the application for rein- 
statement was made, and the evidence is conclusive that he neither consulted 
nor was treated by any physician within two years prior to December 4, 1934, 
the day he signed the application for reinstatement. We do not overlook a letter 
written by Dr. Watson to defendant in June, 1936, stating that he had treated 
plaintiff for arthritis in 1933 and 1934. This letter was received as impeachment 
of the doctor’s testimony, on direct, that he had not treated plaintiff at any time 
during those two years. Defendant adduced no testimony that plaintiff had con- 
sulted or been treated by Dr. Watson or any physician since the tonsilectomy up 
to December 4, 1934. Plaintiff's positive testimony was that he had not consulted 
any doctor during that time, and such was the testimony of his wife. The evi- 
dence is that he had continuously worked at hard labor during the time mentioned 
without any complaint. Dr. Watson, when writing the letter mentioned, relied 
on his memory as his records had been destroyed at the time, except the ledger 
and certain day books, produced at the trial, which did not show any charge or 
entfy for services during the years 1933 or 1934. Under that situation we must 
hold that defendant, who had the burden of proof to establish the falsity of 
plaintiff's answers to the questions propounded in the application for reinstate- 
ment, has failed to so do. The policy is therefore in force, and defendant is not 
entitled to prevail on counterclaim. 

[3-12] In the answer defendant alleged that the policy was obtained by fraud, 
concealment, and false answers in the application for insurance. The policy is a 
Minnesota contract and must conform to our statutes. Mason’s Minn.St.1927, § 
3402 (3) requires every life insurance policy to contain “a provision that the policy 
shall constitute the entire contract between the parties and shall be incontestable 
after it shall have been in force during the lifetime of the insured for two years 
from its date, except for nonpayment of premiums and except for violations of 
the conditions of the policy relating to naval and military services in time of 
war and, at the option of the company, provisions relative to benefits in the 
event of total and permanent disability * * * may also be excepted.” In this 
policy the incontestability provision was excepted as to benefit for total disability. 
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So it was a defense against a recovery as to disability benefits if this policy, 
with such benefits, was obtained by false statements in the original application, 
notwithstanding more than two years since its issuance had expired before dis- 
ability occurred. Mason’s Minn.St.1927, § 3370, reads: “No oral or written 
misrepresentation made by assured, or in his behalf, in the negotiation of insur- 
ance, shall be deemed material, or defeat or avoid the policy, or prevent its 
attaching, unless made with intent to deceive and defraud, or unless the matter 
misrepresented increases the risk.” 


Upon the issue whether the disability provisions of the policy became 
operative, defendant assigns error on the last clause in finding No. V and upon 
the instructions of the court relating thereto. The first part of finding No. V 
is more favorable to defendant than warranted by the evidence. For instance, 
the court finds the seventh question in the application was knowingly answered 
falsely by plaintiff, viz.: “Have you ever had any accident or injury or under- 
gone any surgical operation? No.” 

The only evidence from which to infer untruthfulness therein was that of 
plaintiff that, when a soldier in France, he strained his back in lifting heavy 
ammunition boxes. But he was not disabled, was not hospitalized, and remained 
on duty. Eight or nine years later he was given light treatment for backache 
and adjustment of the vertebre by a chiropractor; also two like adjustments 
by the latter in January, 1931. The treatments were so taken as not to interfere 
with his work; he did his ordinary heavy work without interruption all the time 
up to October 5, 1931. Would any ordinary person with such a record of con- 
tinuous hard labor for a period of 12 years think that he had had an injury or 
accident worth mentioning in an application for disability insurance? The 
answer to question No. 8 that he had not consulted a doctor for or suffered from 
ailments to the brain or nervous system, to the heart, blood vessels, or lungs, was 
false according to finding No. V. There is not a particle of evidence that he had 
suffered from or consulted any doctor for any such ailment, unless the adjust- 
ment of the vertebrae of the spine by a chiropractor can be said to involve the 
brain or nervous system. The answer to the ninth questions that he had had no 
rheumatism, the court did find false, and there is sufficient evidence to sustain 
the finding, provided plaintiff knew that his backache was rheumatism or arthritis. 
The answer to the eleventh question in the application for insurance has more 
ot a bearing upon the issue now being considered than any of the others. The 
question reads: “11. What physicians or practitioners if any, not named above, 
have you consulted or been examined or treated by within the past five years? 
None.” 


The court properly found that the answer was false and known by plaintiff to 
be so, for he had been treated by Dr. Watson and by a chiropractor within the 
five years. With this finding in defendant’s favor, can it be said that the errors 
assigned upon the charge relative to the second interrogatory in the verdict are 
well taken, and that this part of the No. V finding is not sustained, viz., “but the 
ailments and bodily injuries for which plaintiff consulted and was treated by 
physicians and another practitioner prior to December 4, 1934, were not of such 
a nature or character as to be serious or of a continuing nature.” The date 
should be October 5, 1931, because, as above determined, there were no misrepre- 
sentations in the application for reinstatement. The finding challenged is there- 
fore the finding of the jury upon the second interrogatory in the verdict. We 
think the evidence is ample to sustain the finding that the ailments for which 
plaintiff consulted and was treated by Dr. Watson and the chiropractor within 
the five years prior to October 5, 1931, were trivial and temporary; not serious or 
continuous in nature. Having this in mind, was there prejudicial error in the 
iustruction here assailed which should lead to a reversal? Defendant took no 
exception to the charge at its conclusion, except to the failure to submit another 
issue, and that issue was thereupon submitted so that no objection is now raised 
thereto. Therefore, no mere verbal inaccuracies or inadvertent misstatements, 
which in all probability would have been corrected had the court’s attention 
been called thereto before the jury retired, should warrant a new trial. Stein- 
bauer v. Stone, 85 Minn. 274, 88 N.W. 754. To this class belongs this statement 
found among a page of recital of conceded facts: “There is no question of fraud 
in securing the policy or in the securing of the application.” The parts of the 





478 The Insurance Law Journal, Vol. 90 [Mar., 1938 


charge not excepted to at the trial, but now urged as erroneous, are designated 
as (b), (c), (d), and (e). Of these (c) and (d) relate to the reinstatement, and 
plaintiff being entitled to prevail upon that issue, error in the manner of sub- 
mitting is no ground for a new trial. The remaining two instructions claimed 
to be erroneous relate to the misrepresentations in the application for insurance 
and the effect thereof. They read: 

“(b) If they [ailments] were of a mere temporary immaterial character, if 
they were of the kind I first described which were soon forgotten, or not con- 
tinuing, or not serious, or were not dangerous, the question then would be 
whether—in that event if the disability that he previously sustained was wholly 
temporary and of the kind I first described, the question whether he did intend 
to deceive or defraud would not be material. It would not be—the plaintiff could 
recover in any event if there was no seriousness to those previous injuries within 
the meaning as I have explained before. * * * ” 

“(e) If the plaintiff was in fact suffering from disability which was of a 
permanent nature and serious prior to October 5, 1931, his statement in the initial 
application with reference to that matter was demanded, and it would be wrong 
not to so state; but if he made truthful answers, if his answers were truthful, 
the recovery under the policy would be undoubted. That is, if the statements 
were not material in affecting the risk of loss, or if they were honestly made 
and if they didn’t affect the risk of loss or increase the risk of loss.” 


No doubt the thought sought to be conveyed was not aptly expressed. The 
law is well settled in respect to the application of section 3370 to misrepresentations 
of the insured in obtaining a life insurance policy. A material misrepresentation, 
made with intent to deceive or defraud, avoids the policy. A material misrepre- 
sentation not made with intent to deceive or defraud, does not avoid the policy, 
unless by the misrepresentation the risk of loss is increased. If a material misrepre- 
sentation increases the risk of loss, it avoids the policy regardless of intent. An 
immaterial representation, though made with intent to defraud, does not avoid the 
policy. Whether a misrepresentation is material, and whether it increases the risk 
of loss, and whether it is made with intent to deceive, are usually questions of fact 
for the jury with the burden of proof upon the insurer. Johnson v. National Life 
Ins. Co., 123 Minn. 453, 144 N.W. 218; Ann.Cas.1915A, 458; Olsson v. Midland 
Insurance Co., 138 Minn. 424, 165 N.W. 474. Truthful answers to questions 
relative to medical consultation and treatment are material to the risk, and, 
if false, the policy may be avoided; but this does not require the disclosure of 
medical consultation or treatment for slight or temporary ailments. Shaughnessy 
v. New York Life Ins. Co., 163 Minn. 134, 203 N.W. 600; Iblings v. Phoenix 
Mutual Life Ins. Co., 172 Minn. 341, 215 IN.W. 429; Laury v. Northwestern Mutual 
Life Ins. Co., 180 Minn. 205, 230 N.W. 648, 231 N.W. 824; Elness v. Prudential 
Ins. Co., 190 Minn. 169, 251 N.W. 183; Robbins v. New York Life Ins. Co., 195 
Minn. 205, 262 N.'W. 210, 872. These cases indicate that the risk of loss is not 
increased by failure to disclose medical consultation or treatment for trivial, tem- 
porary ailments deemed cured. The jury’s answer to the second interrogatory 
in the verdict finds the consultation and treatment by the physicians and practi- 
tioners prior to issuance of the policy was for passing and nonserious ailments. 
In other parts of the charge, not challenged, the court instructed the jury that 
if the questions in the application for insurance were answered falsely the burden 
shifted to plaintiff to satisfy the jury by a fair preponderance of the evidence 
that ailments and injuries he had prior to October 5, 1931, “were of negligible 
importance. That is that they didn’t influence the writing of this insurance or 
would not have influenced the writing of this insurance had he truly answered the 
questions.” The balance of the charge related almost wholly to the application 
for reinstatement which could not affect the appeal. We conclude that inaccuracies 
in - portions of the charge now assigned as erroneous should not result in a 
retrial. 


[13] Error is assigned because defendant was denied the right to make the 
closing argument to the jury. There was here no error. While defendant at 
the close of the case admitted that plaintiff was totally disabled during the four 
months for which suit was brought, plaintiff in the complaint alleged the contract 
in the words of the policy, “that such total disability did not arise from bodily 
injury or disease occurring before the insurance under this policy took effect, and 
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known to the insured, but not disclosed in the application for the insurance under 
this policy.” Defendant did not admit that the total disability did not arise from 
bodily injury or disease occurring prior to October 5, 1931. That question was 
an issue under the pleadings, and the court charged that, “if that present disease 
or injury from which he is now suffering arose from a bodily injury or disease 
occurring before October 5, 1931, the plaintiff could not recover the disability 
benefits sued for.” 

[14] It is also urged that in the cross-examination of defendant’s medical 
witness, Dr. Evans, plaintiff, over objection, was permitted to ask improper 
hypothetical questions to defendant’s prejudice. The cross-examination of an 
expert witness is largely left to the discretion of the trial court, so long as such 
cross-examination tends to bear upon the opinions expressed on direct. The cross- 
examiner is not restricted to obtaining the conclusion or opinion of such witness 
simply upon the facts already adduced by the other party, but on the hypothesis 
of assumed facts whereby to test the reliability of the opinion the witness gave 
on direct examination. Cross-examination of a competent medical expert seldom 
fortifies the case made by the cross-examiner. And, as we read the record here, 
no possible prejudice resulted to defendant from the hypothetical questions asked 
Dr. Evans on cross-examination. The cases cited by defendant relate to hypothet- 
ical questions by the party calling the expert; the one exception being Hill v. 
Ross, 198 Minn. 199, 269 N.W. 396. And in that case the vice of the cross-examina- 
tion consisted in reading from a medical work something not pertinent to any issue 
tried. The other cases cited are Wittenberg v. Onsgard, 78 Minn. 342, 81 N.W. 
14, 47 L.R.A. 141; Frigstad v. Great Northern Ry. Co., 101 Minn. 40, 111 N.W. 
838; Harju v. Allen, 146 Minn. 23, 177 N.W. 1015; Campbell v. Sargent, 186 
Minn. 293, 243 N.W. 142. No error is assigned in this court upon the hypothetical 
questions asked Dr. Fortier, plaintiff's medical expert. 

[15] The claim that his policy does not cover disability sustained in naval 
or military service was not raised at the trial, and, we think, the reference to such 
service in the policy must be construed as relating to service rendered subsequent 
to procuring the policy. So far as the right to recover disability benefits, the 
court charged the jury, in substance, that if the total disability now existing 
arose from accident or injury occurring during plaintiff’s service in the World War, 
or prior to October 5, 1931, he could not recover the benefits sued for. This was 
as favorable construction of the policy as defendant could ask. 

[16] Misconduct of counsel for plaintiff is earnestly urged as ground for new 
trial. We consider the argument relating to Exhibit 6-D, so far as the court 
let it go, not objectionable. This was a history taken down by some one when 
plaintiff was admitted to the Veterans’ Hospital after his total disability had 
occurred. The one who wrote it down was not a witness, and plaintiff had not 
signed it. The other misconduct was that in the closing argument counsel stated: 

“This jury should tell the directors of the New York Life Insurance Company 
that we will not tolerate such a defense to a policy that you issued in this county 
to take the people’s money and then when a man is seriously disabled try to get 
out of paying him his just dues through such technicalities and high-class witnesses 
like Dr. Evans. 

“Mr. Sullivan: Object to that statement, it is improper argument and has no 
bearing on the issues here and is prejudicial. 

“The Court: The jury will be instructed to disregard the argument.” 

Had the words “and high class witnesses like Dr. Evans” been omitted, 
there could have been no valid objection to the statement, for, as we read the 
record, there was no meritorious defense to paying the disability benefits sued 
for. The reference to Dr. Evans may be taken as complimentary. And we are 
sure that no one who heard his testimony, or reads this record, can form any other 
opinion than that Dr. Evans was a high-class witness in the best sense of the 
word “high-class.” If. there was anything prejudicial in counsel’s remarks, the 
court’s disapproval in the presence of the jury was adequate for this case without 
a formal instruction in the charge, evidently omitted through oversight. 

From what has already been said, it is clear that this is not a case where 
Setendent was entitled as a matter of law either to a directed verdict, or favorable 

ndings. 


The order is affirmed. 
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PROTECTIVE LIFE INS. CO. v. LAMARQUE. No. 32803. 
Supreme Court of Mississippi, Division A. Nov. 22, 1937. 
177 Southern Reporter 15. 
1. PLACE OF CONTRACT. 

Where proof showed that corporation whose subsidiary employed insured 
applied for group insurance in Alabama, and that policy which stipulated that 
insurer was to perform its obligation in Alabama was delivered to corporation 
at its office in such state, policy was an Alabama contract and interpretation 
placed upon it by either party was to be determined by the laws of that state. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 


2. PROOF OF DISABILITY. 

Under group policy requiring insured employee to furnish insurer with due 
4 that he was, before having attained the age of 60, wholly disabled by 
odily injury to be entitled to disability payments, which was an Alabama con- 
tract and governed by Alabama laws, furnishing proof of disability and approval 
thereof by insurer while insured was a member with premiums paid and insurance 
was in force was a condition precedent to insurer’s liability for disability pay- 
ments. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 


3. PROOF OF DISABILITY. 

Where group policy which was an Alabama contract and governed by 
Alabama law required insured employee to furnish due proof of disability by 
bodily injury before attaining the age of 60 to obtain disability payments, insured 
who did not furnish proof as to his disability to insurer until after the expiration 
of more than 60 days from the time he ceased to be an employee of the 
insured employer and at a time when under the contract he was no longer insured 
could not recover. 

(For.other cases, see Insurance, Dec. Dig. § 539[1].) 

4. PLACE OF DELIVERY. 

Group policy which was performable and was delivered in Alabama_ was 
governed by Alabama laws, notwithstanding that insured employee was a resident 
of Mississippi, had never been in Alabama, and insured employer operated its 
busses only in Mississippi, and notwithstanding statute requiring court to solve 
interpretation of contract of insurance according to the laws of Mississippi, since 
a contrary construction would result in the denial of due process (Code 1930, §§ 
2294, 5131; Const.U.S. Amend. 14), 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

Appeal from Circuit Court, Harrison County; W. A. White, Judge. 

Suit by F. G. Lamarque against the Protective Life Insurance Company. 
Verdict and judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Leathers, Wallace & Greaves, of Gulfport, for appellant. 

Hewes & Goodman, of Gulfport, for appellee. 

McGowen, Justice. 

The appellee, F. G. Lamarque, brought this suit in the circuit court of Har- 
rison county against the appellant, the Protective Life Insurance Company, to 
recover the sum of $2,500 upon a contract of insurance providing for total and 
permanent disability. On the trial there was a verdict for the appellee for the 
amount sued for, and appeal is prosecuted here. 

In the court below the appellant filed, in addition to the general issue plea, a 
special plea to the effect that the plaintiff was not entitled to recover because he 
did not furnish any proof of his alleged permanent and total disability while he 
was an employee insured under the terms of the policy of insurance, and that he 
made and furnished no proof thereof while the policy of insurance was in force 
and effect. The plea also stated that the contract was an Alabama contract. 
The replication of appellee to this plea was to the effect that the appellant was a 
life insurance corporation organized and existing under the laws of Alabama with 
its home office in Birmingham; that it had been authorized to transact business 
in the state of Mississippi, and had named its agents for service of process; that 
the insured appellee was a resident of the state of Mississippi and an employee of 
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the City Bus Company domiciled and doing business in Harrison county, Miss.; 
that, in accordance with the terms of the policy, he had furnished the requisite 
proof of total and permanent disability within a reasonable time after the dis- 
ability occurred, and that the contract of insurance is governed by the laws of 
the state of Mississippi, and should be so construed in accordance with sections 
5131 and 2294, Code 1930. 

There is no conflict in the evidence as to the total and permanent disability 
of the appellee. The insurer, on July 10, 1925, executed and delivered to the 
Alabama Power Company, in Birmingham, Ala., a group policy of insurance 
effective August 2, 1925, for a term of one year renewable annually. This policy 
was issued to cover not only the eligible employees of the Alabama Power 
Company, but its associated and affiliated. companies, including the Mississippi 
Power Company, and covered the lives of the employees thereof, and also con- 
tained a clause insuring the employees against permanent and total disability. 
The Mississippi Power Company delivered to Lamarque a certificate containing 
some of the provisions of the master or group policy of insurance, including 
the clause with reference to total and permanent disability. Lamarque, at that 
time, was an employee of the Mississippi Power Company and eligible to insur- 
ance under the terms of the contract. In April, 1926, the Mississippi Power 
Company sold its busses and streetcars in Biloxi to the City Bus Company, a 
corporation domiciled in Harrison county, Miss. The bus company took over the 
property and continued ‘the employment of the bus drivers and mechanics. There- 
after, the City Bus Company notified the insurer that it desired to have included 
its employees in the master or group policy of insurance. This request was 
acceded to by the insurer, and all premiums were thereafter paid up to August 2, 
1936. Lamarque became totally and permanently disabled in the month of 
December, 1935, and his employment was terminated by the employer on 
January 6, 1936, because of his disability. Lamarque’s attorney notified the 
insurer of appellee’s disability on February 24, 1936, and requested blank forms 
on which to furnish proof. Pursuant to this request, the insurer furnished the 
blanks which were executed by appellee, and proof was sent to the insurer on 
March 16, 1936. The insurer rejected the claim of Lamarque upon the ground 
that the proof was not furnished while Lamarque continued in the employ of 
the City Bus Company and while he was insured under the contract. 

The proof shows that the Alabama Power Company applied for this group 

insurance in Birmingham, Ala., and that the policy of insurance was delivered 
to the Alabama Power Company at its office in Birmingham, and, as hereinbefore 
stated, that a certificate of the fact of such insurance was delivered to Lamarque 
by the Mississippi Power Company at its office in this state showing that he was 
covered by the same in the sum of $2,500 as for ten years’ continuous employ- 
ment under the terms of this group policy. There is no contention that 
Lamarque paid any premium, and the contract shows that the premiums on the 
master policy were to be paid by the Alabama Power Company, its associates 
and affiliates, including the Mississippi Power Company. The following exerpts 
from the master policy are set forth.as being material: 
_ The “Protective Life Ins. Co. Birmingham, Alabama * * * By this policy of 
insurance agrees to pay the amount determined by the formula on page 4 of this 
policy at the Home Office of the Company in Birmingham, Alabama. * * * 
This insurance shall be effective from Noon Standard Time at Birmingham, 
Alabama, August 2, 1925. * * * 


“If any employee insured under this policy shall furnish the Company with 
due proof that he has, before having attained the age of 60, become wholly dis- 
abled by bodily injuries or disease, and will be permanently, continuously and 
wholly prevented thereby for life from engaging in any occupation or employ- 
ment for wage or profit, the company will pay to him in full settlement of all 
obligations to him hereunder the amount of insurance then effective on his life, 
either in a single payment, or in annual installments as hereinafter set forth as 
the employer may elect. * * * 


__ “Privileges and Conditions. The insurance hereunder shall during the con- 
tinuance of the policy cover the employees included in and according to the 
formula hereinafter contained. * * * 


“Termination of Insurance. The insurance of each employee covered here- 
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under shall end when he shall leave the service of the employer, or be dismissed 
therefrom, but without prejudice to his right to conversion to individual policy 
form.” 

The policy provides that any employee might, within 31 days, convert the 
group insurance into individual insurance upon payment of the premium due 
therefore, at the rate of his then attained age, in any one of the forms of policies 
issued by the insurer. 

On this statement of facts, it is only necessary for us to consider the con- 
tention of the appellant that it was entitled to a peremptory instruction because 
Lamarque had not furnished proof of his total disability while he was an 
employee of the City Bus Company and while the insurance as to him was in force. 

With the general observation that this policy was undoubtedly executed and 
delivered by the insurance company to the Alabama Power Company, and that 
it is unquestionably true that the contract stipulated that the insurer was to 
perform its obligation in Alabama, it is also unquestionably true that Lamarque 
did not furnish proof as to his total disability to the insurer until after the 
expiration of more than 60 days from the time he ceased to be an employee of 
the City Bus Company, and at a time, under the contract, when he was no longer 


insured. 
{1-3] There is no evidence aliunde the contract as to the intention of the 


parties thereto, so we are not confronted with the ‘distinction made between lex 
loci contractus and lex loci solutionis. The contract in the case at bar is an 
Alabama contract, and the interpretation placed upon it by either party is to be 
determined by the laws of that state. Harrison v. Pike, 48 Miss. 46; Greenlee v. 
Hardin, 157 Miss. 229, 127 So. 777, 71 A.L.R. 741, and the authorities there 
reviewed. The language in this contract, “If any employee insured under this 
policy shall furnish the Company with due proof that he has, before having 
attained the age of 60, become wholly disabled by bodily injuries,” has been con- 
strued by the Alabama court in the cases of McGifford v. Protective Life Ins 
Co., 227 Ala. 588, 151 So. 349, 352, and McCutchen y. All States Life Ins. Co., 229 
Ala. 616, 158 So. 729, 733, the former case holding that unambiguous contracts 
must be enforced as written, there being no room for construction, and that “Our 
conclusion is that furnishing proof of disability, and the approval of the same by 
the appellee, while the insured was a member, with premiums paid, and the insur- 
ance was in force were conditions precedent and not subsequent, as contended 
by appellant’s counsel.” In the McCutchen Case, supra, the court said, as to the 
McGifford Case, “Conditions precedent in the law of contracts, not impossible 
within themselves, are none the less binding, although by subsequent events 
performance may become impossible without fault of the promisor.” 

The Supreme Court of Mississippi, in the case of Murray v. Metropolitan 
Life Ins. Co., 145 Miss. 266, 110 So. 660, held that the liability of an insurer of 
employees, under a master policy providing for termination on the employee's 
discontinuance of active employment, becomes fixed at the time of injury to the 
employee, and may be enforced after termination of employment, there passing 
directly upon the question presented that the disability benefits were ended by 
reason of the fact that the claim therefor was not established before the termina- 
tion of his employment. The Murray Case was not considered by the Alabama 
court, but it reached its own conclusion as to the insurer’s liability in the inter- 
pretation of the contract, by which we are bound. 

For a lucid discussion of the precise question here as to when and under 
what circumstances the interpretation placed upon the obligations of a contract 
by the court, of the place where it was executed and to be performed, and to 
what extent it is binding upon the court lex loci solutionis, see Beale’s Conflict 
of Laws, vol. 2, p. 1199, § 346-1. 

[4] The appellee, however, insists that Lamarque was a resident of 
Mississippi, never having been in Alabama, and further that the City Bus Com- 
pany operated its busses only in Harrison county, Miss., and that, therefore, our 
statute, section 5131, Code 1930, in conjunction with section 2294, Code 1930, 
requires us to solve the interpretation of such a contract as the one in the 
case at bar according to the laws of Mississippi. A pertinent part of section 
5131 is as follows: “All contracts of insurance on property, lives or interests 
in this state shall be deemed to be made therein”; and of section 2294, in sub- 
stance, is that the limitations prescribed in this chapter shall not be changed in 
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any way whatsoever by contract between parties, and that any such change 
renders that limitation in the contract void. 


Many of our decisions were cited in the case of Hartford Accident & Indem- 
nity Co. v. Delta & Pine Land Company, 169 Miss. 196, 150 So. 205, wherein we 
enforced these statutes even against a foreign contract upon the ground that the 
insured was a citizen of the state, and held, in effect, that the provision for 
notice of loss, as therein set forth, was a limitation of action, and that, notwith- 
standing the Tennessee court had construed such a contract to be a limitation 
of liability, we declined to follow the Tennessee court. This case was appealed 
to the Supreme Court of the United States where it was reversed (292 U.S. 143, 
54 S.Ct. 634, 78 L.Ed. 1178, 92 A.L.R. 928), and our construction of one of said 
statutes was held to be a violation of the due process clause of the Fourteenth 
Amendment to the Constitution of the United States. The situation confronting 
us in the case at bar cannot be differentiated from the Hartford Accident & 
Indemnity Co. Case. We feel constrained to follow the decision of the Supreme 
Court of the United States, supra, notwithstanding our long line of decisions. 

It follows from what we have said that the court below should have granted 
the peremptory instruction requested by appellant. 

Reversed and judgment for appellant. 


LIFE & CASUALTY INS. CO. v. WALTERS. No. 32906. 
Supreme Court of ‘Mississippi, Division B. Nov. 29, 1937. 
177 Southern Reporter 47. 
1. EXCEPTION, 


In action on life policy excluding liability if insured was pregnant at date of 
issue of policy and death resulted from such pregnancy, question whether insured 
was pregnant at date of policy and whether death resulted from such pregnancy 
was for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Jones County; W. J. Pack, Judge. 

Action by Mrs. Lena Walters against the Life & Casualty Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

A. S. Scott, of Laurel, and S. M. Graham, of Meridian, for appellant. 

Leonard B. Melvin, of Laurel, for appellee. 

ANDERSON, Justice. 

Appellee brought this action against appellant in the circuit court of Jones 
county on a life insurance policy issued by appellant to the daughter of appellee, 
Mrs. Naomi Walters Ainsworth, in which appellee was named as beneficiary. The 
policy was in the sum of $500. There was a trial resulting in a verdict and judg- 
ment in appellee’s favor in that amount. From that judgment, appellant prosecutes 
this appeal. 

|1] The policy provides that there shall be no liability under it “if insured 
is pregnant at date of issue of policy and death results from such pregnancy.” 
Appellant’s defense was that insured was pregnant when the policy was issued, 
and that death resulted from such pregnancy. Appellant contends that it was 
entitled to a directed verdict as requested. We are of the opinion that the issue 
was one for the jury. We reach that conclusion from the following considerations : 
In appellee’s declaration it is averred that the policy was issued and took effect 
on the 30th day of November, 1936. The evidence showed that the original 
receipt for the first four weekly premiums was dated November 11, 1936. In 
the trial appellee proceeded upon the theory that the policy took effect on that 
date, while appellant sought to hold appellee to the date set out in the declaration. 
On another trial, which must follow, that will probably not be an issue in the 
case, 

The insured died on the 10th day of March, 1937, in the charity hospital at 
Laurél. Her death, therefore, resulted three months and ten days after the 
30th day of November, 1936, and one day short of four months from November 
ll, 1936. Appellee made proof of the death under oath to appellant, as required 
by the policy. In the proof she stated that puerperal sepsis was the cause of death. 
Miss Holifield testified that she was a student nurse in the hospital, and on the 
4th day of March, six days before the insured died, she (the insured) was 
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delivered of a stillborn male child; that she was present at the time of the birth 
and saw the child; that her best recollection was that it had hair and finger nails, 
and was a male. Dr. Golden testified as an expert on behalf of appellant that a 
fetus does not develop hair and finger nails until after five months of gestation, 
and that puerperal sepsis is a poison following childbirth alone. Therefore, 
taking as established facts that which the testimony of Miss Holifield and Dr. 
Golden tended to prove, in connection with appellee’s proof of death, appellant 
would have been entitled to a directed verdict; that course could not be pursued, 
however, because of the uncertainty in Miss Holifield’s testimony. She did not 
state positively that the child had hair and finger nails, but that she had that 
impression. 

|2] Appellee contends that the admisison of Miss Holifield’s testimony was 
error; that it violated our priviliged communication statute, section 1536, Code of 
1930. This position is based on the following facts, which are undisputed in the 
record: Miss Holifield was a mere student nurse in the hospital. The superin- 
tendent of the hospital requested her, together with one or more student nurses, 
to prepare the room for the insured’s confinement. They did so. Miss Holifield 
remained through the confinement. Dr. Crocker attended the insured. Miss 
Holifield was neither his employee nor assistant; she was merely present aiter 
the preparation of the room. What she learned, therefore, was not privileged; 
she was a competent witness. Mississippi Power & Light Co. v. Jordan, 164 
Miss. 174, 175, 143 So. 483. In that case the court approved the principle as laid 
down by Wigmore in a footnote to paragraph 2382 of his work on Evidence, 
volume 5 (2d Ed.), that: “A nurse as an independent person, receiving medical 
confidence as such, is not within the privilege.” 

{3] Appellant complains of the action of the court in refusing the following 
instruction: “The court instructs the jury that the failure of the plaintiff, if any, 
to introduce expert testimony or her faliure to throw any light on the issue 
as touching the pregnancy of her daughter insured, if any, the jury may consider 
that such testimony, if offered by the plaintiff, would have been adverse to plaintitt’s 
interest.” Its contention is based on the decision of one of the questions involved 
in Robinson v. Haydel, 177 Miss. 233, 171 So. 7. In that case Dr. Hewes was 
Robinson’s physician; what he learned, therefore, of Robinson’s physical condition 
was privileged under the statute. At the trial Dr. Hewes was available to Rob- 
inson as a witness; he failed to introduce him. At the instance of Haydel, the 
court instructed the jury that if that were true it might create a presumption that 
if he were introduced as a witness his testimony would be unfavorable to Rob- 
inson. The court held that the instruction was proper. We are of the opinion 
that there was no error in refusing the instruction here; it was materially dif- 
ferent from that involved in the Robinson Case. It is too general in the first 
place, and in the next place it leaves out entirely the question of whether the 
expert testimony was available to appellee. 

[4] The court gave an instruction for appellee submitting to the jury, among 
other things, the question of whether the pregnancy existed at the time of the 
giving of the original premium receipt which was on November 11, 1936, and gave 
one for appellant submitting to the jury, among other questions, whether the preg- 
nancy existed on the 30th day of November, 1936. Appellant contends that these 
instructions are in conflict and calculated to mislead the jury. We think the con- 
tention without merit. If appellant’s testimony be true, the insured was pregnant 
not only on November 30, 1936, but also on November 11, 1936, when the original 
premium receipts were dated. 

Appellant offered in evidence certified copies from the records of vital statistics 
in the office of the State Board of Health, showing the required facts with reference 
to the death of the insured and the birth of the child. They were ruled out by the 
court on the ground that their admission would violate the privileged communica- 
tion statute. Section 1536, Code of 1930. These records consisted of Dr. Crocker’s 
reports to the department of vital statistics; in one he stated that the insured died 
on March 10, 1937, of puerperal sepsis, and in the other that the child was stillborn 
“about 6 mo. period of gestation.” The privileged communication statute is in this 
language: “All communications made to a physician or surgeon by a patient under 
his charge or by one seeking professional advice, are hereby declared to be privi- 
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leged, and such physician or surgeon shall not be required to disclose the same in 
any legal proceeding, except at the instance of the patient.” 

Section 4908, Code of 1930, a part of the chapter on Health and Quarantine, is 
in this language: “Any copy of the records of birth, sickness or death, when 
properly certified to by the state registrar of vital statistics, to be a true copy 
thereof, shall be prima facie in all courts and places of the facts therein stated.” 

[5, 6] The privileged communication statute had been in force many years 
before the latter statute was adopted. Statutes in pari materia, although apparently 
conflicting, should, if possible, be construed in harmony with each other to give 
effect to each. Greaves v. Hinds County, 166 Miss. 89, 145 So. 900; Clarksdale 
Building & Loan Association v. Board of Levee Commissioners, 168 Miss. 326, 150 
So. 783. ‘Where a general statute, if standing alone, would include the same matter 
as a special statute, the special statute will ordinarily be regarded as a qualification 
of the general statute. Greaves v. Hinds County, supra. 

[7-9] By the adoption of section 4908, the Legislature intended to except 
from the operation of the privileged communication statute the vital statistics 
records. These two statutes must be construed together. The purpose of the 
privileged communication statute was to protect confidential matters growing out 
of the relation of physician and his assistants and patient. When such are required 
by law to be made a public record, there is no longer any reason for their privacy. 
The records of the office of vital statistics are accessible to the public; they are 
no longer confidential. So construing the two statutes, the court was in error 
in excluding the records in question. This question was left open in Hunter v. 
Hunter, 127 Miss. 683, 90 So. 440, 441. The court said in that case that: “The 
privileged communication statute is not repealed by the Vital Statistics Act, 
unless it is repealed to the extent that a registrar’s certificate made up from statis- 
tics or information obtained from the attending physician of the patient may be 
introduced in evidence to show the character of sickness or cause of death of the 
patient.” 

We are of the opinion that appellant’s other contentions are without merit. 

Reversed and remanded. 


COX v. MUTUAL LIFE INS. CO. OF BALTIMORE. No. 24059. 
St. Louis Court of Appeals. Missouri. Nov. 2, 1937. 
Rehearing Denied Nov. 19, 1937. 
109 Southwestern Reporter (2d) 694. 
1, VIOLATION OF LAW. 

A provision of a life policy that an accidental death benefit will not be paid if 
the death results from violation of law by insured is to be given a fair and 
reasonable construction in the light of the intent of the contracting parties and 
the purpose sought to be accomplished. 

(For other case, see Insurance, Dec. Dig. § 146[1].) 

2. VIOLATION OF LAW. ; 

A provision of a life policy that double indemnity or accidental death benefit 
will not be paid if the death results from violation of law by insured does not 
prevent recovery unless the violation of law was reasonably and naturally cal- 
culated to increase the risk of accidental death and actually and proximately 
resulted in accidental death, especially whén coupled with provisions denying 
recovery for engagement in submarine or diving operations, aviation, or military 
or naval service. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. INCREASE OF RISK. 

The act of an insured in attempting to ride on the top of a railroad passenger 
coach constitutes a material increase of the chance for injury as respects the 
application of a provision denying double indemnity or accidental death benefit 
if the death results from violation of law. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

4. VIOLATION OF LAW. 

One climbing upon a railroad passenger coach for the purpose of stealing a 
tide contrary to a state statute is acting in violation of law within a policy 
denying double indemnity or accidental death benefit if death results from 
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violation of law, unless he does so by permission under the lawful rules and 

regulations of the railroad corporation (Smith-Hurd IILStats. c. 114, §§ 72, 74). 
(For other cases, see Insurance, Dec. Dig. § 515.) 

5. PERMISSION. 

Where the evidence shows that no one employed on or about a train has 
authority superior to that of the conductor, testimony that an unidentified man, 
who might be inferred to be a railroad employee, and perhaps a detective, told 
insured and his companion that it was all right with him if they stole a ride, 
but that they must keep out of sight of the conductor, does not show permission 
- from one having authority to give it, so as to prevent application of a policy 

provision denying an accidental death benefit for death from violation of law. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

6. VIOLATION OF LAW. 

Where one stealing a ride on the top of a railroad passenger coach is killed 
by a steel girder when he raises up to smooth out papers underneath him, his 
act in riding on the top of the coach is the proximate cause of his death within 
a policy provision denying an accidental death benefit for death resulting from 
violation of law. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

9. QUESTION OF LAW. 

In an action for double indemnity or accidental death benefit under a policy 
denying such benefit in case of death resulting from violation of law, where 
plaintiff's own evidence shows insured was killed while riding on top of a railroad 
baggage car by contact with a steel girder over the right of way, and that he 
was not an employee of the railroad, the question of the insurer’s liability is 
one of law for the court. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

10. ADMISSION. 

Where insurer consistently denies liability for double indemnity for accidental 
death on the ground that the death resulted from violation of law, its voluntary 
payment of single indemnity for natural death is not an admission that the 
death did not result from violation of law, though the policy provides that it 
shall be void if insured dies in consequence of his own criminal action. 

(For other cases, see Insurance, Dec. Dig. § 399.) 

Appeal from St. Louis Circuit Court; Frank Landwehr, Judge. 

“Not to be published in State Reports.” 

Action by Amy Cox against the Mutual Life Insurance Company of Baltimore. 
From a judgment for plaintiff, defendant appeals. 

Reversed. 

Jones, Hocker, Gladney & Jones and Warren F. Drescher, Jr., all of St. 
Louis, for appellant. 

Strubinger & Strubinger, of St. Louis, for respondent. 

BENNICK, Commissioner. 

This case, which comes to the writer on reassignment, is an action for the 
recovery of the double indemnity or accidental death benefit of $495 alleged to 
be due plaintiff as the beneficiary under a policy of life insurance issued by 
defendant upon the life of plaintiff's son, Herbert R. Cox, who came to his death 
on August 14, 1932 at the age of twenty-two yeafs, as the result of bodily injury 
concededly occurring through external, violent, and accidental means. 

The defense was that death had resulted from violation of law by the insured, 
and that the company was therefore exempted from any liability for payment of 
the accidental death benefit by virtue of a clause of the policy providing that 
“no accidental death benefit will be paid if the death of the Insured resulted 
from suicide, or from having been engaged in submarine or diving operations, 
or in aviation as a passenger or otherwise, or from military or naval service in 
time of war, or from violation of law by the Insured”. 

Tried to a jury, a verdict was returned in favor of plaintiff, and against 
defendant, in the aggregate sum of $524.03, representing the principal amount 
sued for with interest. Judgment was rendered accordingly, and defendant's 
appeal to this court has followed in the usual course. 
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The death of the insured occurred at a point along the right of way of the 
Illinois Central Railroad Company within the corporate limits of the city of 
Chicago, when his head came in contact with an overhead steel girder while 
he was riding on top of one of the coaches of a St. Louis bound passenger train 
oi that company. 

The details of the accident appear in the deposition of one Starr, which was 
read in evidence by defendant in support of its defense that the insured’s death 
had resulted from his violation of law. 

It seems that shortly before midnight of August 14, 1932, Starr and the insured 
went to the depot or station grounds of the Illinois Central Railroad Company 
on South Michigan boulevard in the city of Chicago with the intent of “stealing” 
a ride on one of the company’s passenger trains bound for St. Louis. The 
particular train was “The Diamond Special,” which was scheduled to leave at 
11:55 p. m. 

According to Starr’s testimony, they entered upon the premises by crawling 
under a “drop beam” that was supposed to keep pedestrians off of the railroad 
property at that particular point. After crossing some seven or eight tracks, 
they came to the train which they intended to catch, which was then standing 
alongside the regular loading platform at the depot proper. 

While Starr and the insured were standing off to the side of the track awaiting 
the moment when the train would start up an identified man carrying a gun 
in a holster under his left arm, but wearing no badge of any sort on the outside 
of his clothing, walked up to them and inquired where they were going. Their 
answer was that they wanted to go to St. Louis, whereupon the man said: “It 
is all right with me for you to catch this train, but step back in the shadows 
until the train starts moving, to keep the conductor from seeing you. If he sees 
you, I will catch hell.” 

The man then turned and walked over to the platform, where he stood and 
watched Starr and the insured as they caught the train when it started pulling 
away from the station. Climbing to the top of one of the coaches, the insured 
sat down in front of Starr, and all was going well enough with them until the 
insured shortly raised up for the purpose of straightening out some papers which 
he was using to prevent his clothing from being soiled by contact with the top 
of the coach. At the moment he did so, he was struck on the head by a projecting 
beam used for signal lights, the force of the blow being sufficient to kill him 
instantly. Starr caught and held him until the train came to a brief stop on signal 
at a point farther south in the city, when he climbed down from the coach, bring- 
ing the body of the insured along with him. An ambulance was called and the 
body taken away, while Starr was taken to a police station, apparently for the 
purpose of having him appear at the coroner’s inquest which was held on the fol- 
lowing morning. 

Other evidence disclosed that, when a train is made up and ready to leave 
on its run, the conductor has charge of the train, and that, so far as concerns 
those persons employed on and about the train, there is no one who has authority 
superior to that of the conductor. 

The law which it is claimed that the insured was violating at the time of his 
death is a certain statute of Illinois (Smith-Hurd Ann.St. c. 114, §§ 72, 74), which, 
at the time in question, read as follows: 

“§ 72. No person or minor shall climb, jump, step, stand upon, cling to, or 
in any way attach himself to any locomotive engine or car, either stationary or 
in motion, upon any part of the track of any railroad, unless in so doing he shall 
be acting in compliance with law, or by permission, under the lawful rules and 
regulations of the corporation then owning or managing such railroad.” 


“§ 74. Any person or minor who shall violate any of the provisions of the 
seventeenth [seventy-second] section of this act shall be punished by a fine not 
exceeding $25, to be recovered in an action of debt, in the name of the People 
of the State of Illinois, before a justice of the peace, or, upon conviction, by 
imprisonment in the county jail, or other place of confinement, for a period not 
exceeding twelve hours.” 

Contending that the fact of the insured’s violation of the above statute 
appeared in the case as a matter of law, defendant argues as a point of chief insist- 
ence that it should have had a directed verdict at the close of all the evidence. 
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The construction of the provision of the policy relieving the cémpany from 
liability for payment of the accidental death benefit if the death of the insured 
resulted from his violation of law presents no serious problem. 

{1, 2] It need hardly be said that the provision is to be given a fair and 
reasonable construction in the light of the intent of the contracting parties and the 
purpose sought to be accomplished, to which end there are several considerations 
which point to the proper conclusion. It is of course to be noted that the language 
of the provision covers the whole field of violation of law, and makes no distinction 
between felonies and misdemeanors. However, it is obvious that it would not 
be enough for the company merely to show that the insured came to his death 
while engaged in some incidental or contemporaneous violation of the law. Under 
the very terms of the policy the company is exempted from liability only if the death 
of the insured “resulted” from his violation of law, which implies that a causal 
connection is required to be established between the violation of law and the 
ensuing death, 

In other words, in the preparation of its policy, the company was not influenced 
by any considerations affecting the preservation of public peace and quiet or the 
good morals of the insured himself, but was concerned only with the doing of things 
which increased the risk of accidental death, as is amply demonstrated by the fact 
that in stating the exceptions to its liability it coupled violation of law with such 
other matters as engaging in submarine or diving operations, aviation, or military 
or naval ‘service in time of war. So it follows that, before defendant may be said 
to have been entitled to the giving of a peremptory instruction, it must have 
appeared in the case as a matter of law, not only that the insured was engaged 
at the time in a violation of law, but also that such violation of law was reasonably 
and naturally calculated to.increase the risk of accidental death and did actually 
and proximately result in accidental death. White v. Missouri Insurance Co. 
(‘Mo.App.) 103 S.W.(2d) 514; Wolff v. Connecticut Mutual Life Insurance Co., 
5 Mo.App. 236; Inglev v. Sovereign Camp, Woodmen of the World, 204 Mo.App. 
597, 216 S.W. 787. 

[3] Viewing this case in the light of the considerations mentioned, no one 
would venture to suggest that the act of the insured in attempting to ride upon 
the top of the passenger coach did not materially increase his chance for injury. 
Indeed such a thing is commonly looked upon as hazardous, even in the case 
of railroad employees whose duties take them to the top of moving trains. 

[4] Moreover, in climbing upon the coach the insured was clearly acting in 
violation of law, unless it could be said that he did so by permission, under the 
lawful rules and regulations of the corporation then owning or managing the 
railroad. 

[5] The only possible basis for the claim of permission would be the fact that 
the unidentified man with the gun was shown to have given his permission. We 
suppose the evidence that this man walked around unmolested in a portion of 
the premises from which the general public was excluded would fairly warrant 
the inference that he was an employee of the railroad company, and perhaps one 
of its detectives. But, assuming that he was an employee of the railroad com- 
pany, it does not follow that he possessed authority to permit Starr and the insured 
to ride upon the train. Indeed, the very contrary appears from his strict admoni- 
tion to Starr and the insured that they should not allow themselves to be caughit 
sight of by the conductor, since, if the connductor saw them, the unidentified man 
would “catch hell.” Such frank acknowledgment on this man’s part that he would 
be subject to censure if the conductor saw Starr and the insured was an unmistak- 
able admission of his own lack of authority to have given the permission which 
he was purporting to give, and thus substantiated the evidence subsequently adduced 
regarding the rule and regulation of the company, which was that the conductor 
has charge of a train, and that there is no one among the other persons employed 
on or about the train who has authority superior tq that which is vested in the 
conductor. 

[6] We think that it is not seriously to be questioned but that the act of the 
insured in riding upon the top of the coach was the proximate cause of his injury 
and death. To be sure, his act in raising up to smooth out the papers underneath 
him was the immediate cause of his head coming in contact with the steel girder, 
since, if he had remained prone on the roof of the coach, he would undoubtedly 
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have passed underneath the girder in safety. However, this momentary change 
of position on his part was but an incident in the entire chain of circumstances 
in the case, and could in no legal sense be denominated such a new, independent, 
and intervening cause as to have interrupted and broken the continuity existing 
between the original cause and the consummation of the injury. Indeed, that the 
insured would change his position from time to time was something reasonably 
to have been anticipated when he climbed upon the coach in preparation for his 
long and arduous trip to St. Louis. It follows, therefore, that the case should 
not have been submitted to the jury, unless it be true, as plaintiff earnestly insists, 
that the considerations we have emphasized as excluding her right to the accidental 
death benefit were to be found only in defendant’s own evidence, and did not appear 
in the case as a matter of law. 

Her point is, in brief, that her own evidence made out a prima facie case 
entitling her to recover, and that the case so made was not destroyed as a matter 
of law by defendant’s countervailing evidence in support of its own aftirmative 
defense. 

[7, 8] We appreciate the general rule that, where the plaintiff’s evidence 
makes out a prima facie case, and the defendant’s evidence, though uncontradicted 
and undisputed, would, if true, overcome the plaintiff’s prima facie case, the court 
is still powerless to direct a verdict for the defendant, the truth and weight of 
the latter’s evidence being matters within the special province of the jury to 
determine. Ward v. Scott County Milling Co. (Mo.App.) 47 S.W.(2d) 250; Smith 
v. Metropolitan Life Insurance Co. (Mo.App.) 107 S.W.(2d) 808. But of course 
the very nature of the rule itself calls for a necessary exception to it, which is 
that, if the plaintiff’s evidence corroborates and supports that which is offered 
by the defendant in support of the latter’s affirmative defense, then there is no issue 
of fact for the jury to determine, and the court alone is called upon to draw 
the proper legal conclusions from the admitted facts of the case. Fischer v. West- 
ern & Southern Indemnity Co. (Mo.App.) 106 S.W.(2d) 490, 493; Gilkey v. Sov- 
ereign Camp of Woodmen of the World (Mo.App.) 178 S.W. 875, 879. 

[9] Now it is true that plaintiff did make out a prima facie case by showing 
the accidental death of the insured, but the trouble is that in showing the fact 
of his accidental death she went so far, perhaps unavoidably, as to show that 
death had come about in the very manner contended for by defendant, which was 
in violation of the Illinois law. As a part of her case she introduced in evidence, 
and thereby vouched for, the coroner’s certificate of death, which disclosed, with 
respect to the manner of the insured’s injury, that he, “while riding on top of 
a baggage car, came in contact with a steel girder over I. C. R. R. right of way.” 
Moreover, the certificate disclosed that the insured was “not employed,” which in 
itself served to exclude the idea that he was upon the coach as a matter of right 
by virtue of any relationship he bore to the railroad company. So it follows that 
the case is one where the ultimate facts attending the death of the insured were 
not only undisputed, but in effect admitted, with the result that the question of 
defendant’s liability for payment of the accidental death benefit became one of law 
for the court to pass upon in the light of such admitted facts. 

[10] But plamtiff has still the further suggestion that defendant, by paying 
the single indemnity or natural death benefit, has in effect conceded that the insured 
did not die as a result of any violation of law. 


This point is based upon the fact that among the several conditions of the 
policy was one that the entire policy should be void if the insured died “in con- 
sequence of his * * * own criminal action.” Notwithstanding this provision, which 
plaintiff treats as the equivalent of the subsequent provision avoiding liability for 
the accidental death benefit if the death of the insured resulted from violation of 
law, defendant voluntarily paid the natural death benefit upon receipt of proof 
of the death of the insured, and plaintiff now argues that defendant’s present 
contention that the insured’s death resulted from violation of law is inconsistent 
with its prior action with respect to the payment of the natural death benefit. 

_ We think this point presents no difficulty. The record is silent upon the ques- 
tion of the considerations that prompted defendant to pay the natural death 
benefit instead of claiming an avoidance of the policy upon the ground that the 
insured had died in consequence of his own criminal action. It may very conceiv- 
ably have felt that the particular violation of law of which the insured had been 
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guilty had not risen to the dignity of criminal action on his part within the mean- 
ing of the policy. 

But be this as it may, the truth of the matter is that defendant did not admit 
that the death of the insured had not resulted from violation of law, else it 
would not have denied liability for the accidental death benefit on that very ground. 
To the contrary, its position with reference to its liability for the accidental death 
benefit has at all times been consistent, and, even though it might perchance have 
claimed an avoidance of any and all liability, a point which we are not deciding, 
the fact remains that its voluntary payment of the natural death benefit could 
not in anywise have served to change or alter the actual circumstances under which 
the insured came to his death, which were such as to have relieved defendant 
from any liabilty for the accidental death benefit. 

In view of the fact that defendant’s right to a directed verdict appeared in 
the case as a matter of law, it follows that the judgment rendered by the circuit 
court in plaintiff’s favor should be reversed. The Commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is, accordingly, reversed. 

Becker and McCullen, JJ., concur. 

Hostetter, P. J., absent. 


RUCKER v. NATIONAL LIFE & ACCIDENT INS. CO. OF 
NASHVILLE, TENN. No. 24391. 
St. Louis Court of Appeals. Missouri. Nov. 2, 1937. 
109 Southwestern Reporter (2d) 911. 
2. PENALTY. 


Submission to jury of question of vexatious refusal to pay was error, where a 
close issue of fact was presented as to whether insured was in sound health at date 
of policy, and there was no evidence that insurer in insisting upon a judicial deter- 
mination of such issue acted in bad faith. 

(For other cases, see Insurance, Dec. Dig. § 668]1].) 

Appeal from St. Louis Circuit Court, Arthur Bader, Judge. 

“Not to be published in State Reports.” 


Suit by Etherline Rucker against the National Life & Accident Insurance Com- 
pany of Nashville, Tenn. From an adverse judgment, the defendant appeals. 

Reversed and remanded, with directions. 

B. E. Hamilton, of St. Louis, for appellant. 

Geo. L. Vaughn, of St. Louis, for respondent. 

Sutton, Commissioner. 

This is an action on an insurance policy issued on the life of Johnie Rucker 
in the sum of $552. Plaintiff, who was the wife of the insured, is the beneficiary 
named in the policy. The insured died on November 7, 1923. The policy was issued 
on October 8, 1923. The policy provides that no obligation is assumed by the 
company unless on the date thereof “the insured is alive and in sound health.” 
Defendant by way of affirmative defense pleads this provision of-the policy, and 
alleges that the insured was on the date of the policy suffering from a kidney 
disease known as pyonephrosis, from which disease he died. 

The trial, with a jury, resulted in a verdict in favor of plaintiff for $1,229.68, 
as follows: Amount due under policy $552, interest at 6 per cent. per annum from 
December 1, 1923, $384.07, damages for vexatious refusal to pay $93.61, and attor- 
ney’s fees $200. Judgment was given accordingly, and defendant appeals. 

The case was tried and submitted to the jury, with respect to the liability or 
not of defendant under the policy, solely on the issue as to whether or not the 
insured was suffering from pyonephrosis prior to the date of the policy. At the 
instance of the plaintiff the court instructed the jury that plaintiff, upon putting 
the policy in evidence and showing the payment of the premiums thereon and the 
death of the insured, made out a prima facie case, and that the burden was on 
the defendant to establish its defense by showing to the satisfaction of the jury 
that at the time of the issuance of the policy to the insured he was suffering from 
pyonephrosis and that pyonephrosis caused or contributed to his death, and that, 
unless defendant had so shown, the verdict should be in favor of plaintiff and 
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against the defendant. The converse of this instruction was given at the instance 
of the defendant. 7 ; 

{1] A further instruction requested by defendant was refused, and its refusal 
is assigned as error. But, since this refused instruction is substantially the same as 
the given instruction just referred to, there is no error in its refusal. 7 

[2] Defendant urges that the court committed error in submitting to the jury 
the question of vexatious refusal to pay the policy. It would serve no useful 
purpose to set out the testimony in detail. Suffice it to say that on the part of the 
defendant it was shown that the disease known as pyonephrosis of which the insured 
died had existed for a period of from one to three years prior to his death. This 
was shown by the testimony of the autopsy physician of the city of St. Louis who 
performed an autopsy on the body of the insured. The physician testified that the 
autopsy disclosed that “both kidneys were eaten up by pus pockets,” and that in his 
opinion the insured had been suffering from pyonephrosis for from one to three 
years. On the part of the plaintiff the evidence tended to show that the insured 
was in sound health up until about ten days before his death. It thus appears that 
there was in the case a close issue of fact involved, which, if determined in favor 
of defendant, would have defeated recovery under the policy. We have read the 
record through, and find in it no evidence to show or warrant an inference that 
defendant, in insisting upon a judicial determination of that issue, acted in bad 
faith, or without reasonable cause. It follows that the court erred in submitting 
the question of vexatious refusal to pay. State ex rel. Continental Life Ins. Co. 
v. Allen, 303 Mo. 608, 262 S.W. 43, loc. cit. 46; Rush v. Metropolitan Life Ins. Co. 
(Mo.App.) 63 S.W.(2d) 453, loc. cit. 456; St. Clair v. Washington Fidelity 
National Ins. Co. (Mo.App.) 89 S.W.(2d) 85. 

The Commissioner recommends that the judgment of the circuit court be 
reversed and that the cause be remanded to said court, with directions to enter a 
new judgment in favor of plaintiff against the defendant for $552, with interest 
thereon at the rate of 6 per cent. per annum from December 1, 1923, to date of 
the new judgment. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly reversed and the cause 
remanded to said court, with directions as recommended by the Commissioner. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 


HEMMER v. METROPOLITAN LIFE INS. CO. No. 30245. 
Supreme Court of Nebraska. Nov. 5, 1937. 
276 Northwestern Reporter 153. 
1. TIME OF SERVICE. 

Under group policy requiring five years of service as prerequisite to recovery 
of permanent and total disability benefits and providing that service of employee 
receiving disability benefits should terminate on last day of period for which 
benefits were paid, employee, who had received temporary disability payments for 
53 weeks after having been employed for more than 4 years prior thereto, had 
completed 5 years of service required for permanent and total disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. ATTORNEY’S FEES. 

$2,500 for attorneys’ fees for services in trial court in suit for permanent and 
total disability benefits under group policy in which judgment in the sum of 
$1,407.70 was recovered held excessive in the amount of $2,000 (Comp.St.1929, § 
44-346). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Syllabus by the Court. 

1. Under the law of the case as determined by previous judgment of this court, 
where proof established that plaintiff’s employment covered by policy in suit had 
continued four years, two months, and twenty-three days when payment for 
temporary disability was commenced, and thereafter continued for fifty-three 
weeks, in determining the five years of service stipulated by the terms of such 
insurance contract as a prerequisite to plaintiff's right to receive compensation for 
permanent total disability, such fifty-three weeks should be included as part thereof. 





492 The Insurance Law Journal, Vol. 90 [Mar., 1938 


2. Instructions given to a jury must be construed together, and if, when con- 
sidered as a whole, they properly state the law, it is sufficient. 

3. A reasonable attorney fee in any proceeding is to be determined by the nature 
of the case, the amount involved in the controversy, the results obtained, and the 
services actually performed therein, including the length of time necessarily spent 
in the case, the care and diligence exhibited and the character and standing of the 
attorneys concerned. 

4. Record éxamined, and the allowance of an attorney fee of $2,500 thereunder 
held excessive. 

Appeal from District Court, Douglas County; Day, Judge. 

Action by Edward C. Hemmer against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Judgment affirmed in part, and reversed and remanded in part, with directions. 

Harley G. Moorhead and Emmet S. Brumbaugh, both of Omaha, for appellant. 

Fradenburg, Webb, Beber, Klutznick & Kelley and Alfred A. Fiedler, all of 
Omaha, for appellee. 

Heard before Goss, C. J., and Rose, Eberly, Day, Paine, Carter, and Mess- 
more, JJ. 

Eperzy, Justice. 

This is an action to recover permanent and total disability, alleged by plaintiff 
to be due him, in the sum of $1,848.50 under a group policy of insurance issued by 
defendant company to its own employees, of whom plaintiff was one, after com- 
pletion of six months of service—permanent and total disability benefits becoming 
payable only when at the time the employee applies for the same such employee 
had five years of service and had contributed to the premiums for such insurance 
ever since he was eligible or has been a continuous contributor for not less than 
four years and six months. There was a trial to a jury, resulting in a verdict 
for plaintiff in the sum of $1,407.70, and from the order of the trial court over- 
ruling its motion for new trial the defendant company appeals. 

[1] This is the second appearance of this case in this court. In Hemmer v. 
Metropolitan Life Ins. Co., 131 Neb. 14, 267 N.W. 153, this identical controversy 
was presented to this court by an appeal of plaintiff from the order of the district 
court for Douglas county sustaining defendant's demurrer to plaintiff’s petition 
and dismissing his action. This court in that proceeding, after an examination of 
the pleadings and the terms of the insurance contract set forth therein, construed 
the same and reversed the judgment of the district court and remanded the cause 
for further proceedings. In that judgment this court, upon an examination of the 
contract of insurance, held substantially, as applied to the issues now presented 
on this second appeal, that plaintiff was required to prove only two principal factors, 
viz.: (1) That his disability in the degree defined by the policy had continued for 
53 weeks; and (2) that at the end of such 53 weeks, being then totally and per- 
manently disabled, if he sought total and permanent disability benefits, he had the 
five years of service essential to his recovery under the terms of the policy in suit, 
and that such five years of service could include the 53 weeks during which he was 
receiving temporary disability benefits. This adjudication constituted the law of 
the present case, as previously determined. 

There is no conflict in the evidence as to the fact that plaintiff had been employed 
by defendant company, and within the scope of the insurance policy, four years, 
two months, and twenty-three days when the payments of “temporary disability” 


were commenced in June, 1933, and that such payments continued up to and includ- 
ing Tune 24, 1934, 

The master policy here involved contained two relevant provisions, viz. : 

“In addition to the temporary disability benefits provided hereunder, the 
employee’s contributions will be waived for each full calendar week for which such 
benefits are payable.” __ 

Also, “the service of an employee who has been in receipt of disability benefits 
shall be deemed to terminate, as of the last day of the period for which such 
benefits were paid.” ; 

These provisions sustain and render necessary the conclusion as to completion 
of five years of service above announced. 

The fact that plaintiff, at the commencement of the action, was permanently and 
totally disabled is not questioned either in the evidence or on argument at the bar 
of this court. And the further fact that he had performed the five years of service 
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necessary to bring him within the terms of the policy entitling him to recover must 
be conceded in view of the record before us and the law of the case heretofore 
established. 

[2] Certain objections to instructions given by the trial court are challenged by 
appellant. These instructions must be construed together, in the light of the law of 
the case as heretofore determined by this court. ‘We have so examined them and 
have found them free from error. Stephan v. Prairie Life Ins. Co., 113 Neb. 469, 
203 N.W. 626; Clausen v. Johnson, 124 ‘Neb. 280, 246 N.W. 458. 

The defendant presents for review the reasonableness of an allowance of attor- 
ney fees in the sum of $2,500 as taxed against it by the trial court. Authority for 
the taxing of attorney fees by trial courts in the instant class of cases is conferred 
by section 44-346, Comp. St. 1929. In passing on this section the United States 
circuit court for the Eighth circuit in a Nebraska case sustained the action of the 
trial court in fixing an attorney fee thereunder, in the absence of any oral evidence 
on the subject, and stated: 

“The further point, in connection with the allowance of this fee, that there was 
no evidence as to a reasonable amount is not open to examination. If it were, we 
would be inclined to hold that the court is as good judge of reasonableness of 
attorney fees for services in that court as any one. Any testimony as to what would 
be a reasonable fee would be in the nature of expert evidence, and, as such, advisory 
but not binding upon the court.” Globe Indemnity Co. v. Sulpho-Saline Bath Co. 
(C.C.A.) 299 F. 219, 222. 

[3, 4] Nevertheless, the question of attorney fees is subject to review, and the 
revisory action of this court is to be exercised in a consideration of all the facts 
disclosed by the record. This court has carefully considered the record, including 
all competent evidence presented thereby on the subject of a reasonable attorney fee, 
in view of the nature of the case, the amount involved in the controversy, the 
results obtained, and the services performed including the length of time spent in 
the case, the care and diligence exhibited and the character and standing of the 
attorneys concerned. Without any criticism relative to elements so enumerated, 
we are unanimously of the opinion that the sum of $2,500 allowed and taxed by the 
trial court as attorney fees is excessive and constitutes an abuse of judicial discre- 
tion; that a reasonable fee for plaintiff’s attorneys in the trial court does not 
exceed, and is hereby fixed at, the sum of $500: and a fee for services performed 
by plaintiff's attorneys in this court upon this appeal is allowed in the sum of $250, 
which last-named amount is ordered to be taxed as costs in this case. 

Therefore, it follows that the judgment in favor of plaintiff in the sum of 
$1,407.70 is affirmed, and that the order of the trial court in this case fixing and 
allowing an attorney fee of $2,500, is set aside and reversed, and the cause is 
remanded to the district court, with directions to tax the sum of $500 in favor of 
plaintiff's attorneys for services in the trial court. 

Affirmed as modified. 


In re DEGNAN. 
Court of Chancery of New Jersey. Nov. 3, 1937. 
194 Atlantic Reporter 789. 


4. GIFT, 


Where husband named wife as beneficiary of wife’s policies, retaining right 
to eliminate her as beneficiary without her consent, and premiums were paid by 
wife from joint bank account in which husband had deposited his own money, hus- 
band did not part with all control over policies, even by giving policies to wife. 


(For other cases, see Insurance, Dec. Dig. § 585[6].) 
5. CHANGE OF BENEFICIARY. 

In order to divest a beneficiary named in policy of his interest, it is necessary 
merely to follow procedure prescribed in policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Syllabus by the Court. 

_ On the facts and circumstances here present, the guardian of an incompetent 
insured will be authorized to direct the insurer to change the beneficiary named in 
policies of insurance on the incompetent’s life, from the insured’s former wife to 
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the incompetent’s estate, and the insurer will be instructed to indorse such change 
on the policies. 

Proceedings in the matter of the application of Aloysius T. Degnan, substituted 
guardian of Jerome J. Degnan, to be authorized to execute change of beneficiary 
for life policies of the ward, opposed by Helen Hogenson. 

Application granted. 

Charles A. Rooney, of Jersey City, for petitioner. 

J. Edward Bennett, of Newark, for respondent Helen Hogenson. 

Frederick M. Rollenhagen, of Jersey City, for Prudential Ins. Co. 

Frevper, Vice Chancellor. 

When Jerome J. Degnan married Helen Hogenson in May, 1928, he owned a 
policy of insurance on his life for $1,010 issued by Prudential Insurance Company, 
wherein his sister was named as beneficiary. The following month he took out 
a second life policy for $1,000, with the same insurer, naming “Helen D. Degnan, 
wife of insured,” as beneficiary, and a month later he caused the insurer to indorse 
on his first policy a change of beneficiary from his sister to “Helen Degnan, wife 
of insured.” The two policies so stood on December 23, 1932, when Degnan was 
committed to a state hospital for the insane by order of the Hudson orphans’ court 
on the certificate of two physicians. By further order of said court entered July 
26; 1933, his wife was appointed guardian of his person and property. She filed 
a petition in this court February 6, 1936, for annulment of the marriage (there 
was no issue), and November 9, 1936, received a final decree adjudging the mar- 
riage to have been null and void, with leave to resume her maiden name. She 
thereupon resigned as Degnan’s guardian, and by order of said orphans’ court 
entered March 16, 1937, Aloysius T. Degnan, the incompetent’s brother, was 
appointed his substituted guardian, and Helen Hogenson delivered to said guardian 
the above-mentioned two policies. 

Both policies contain identical provisions reserving to the insured the right 
to change the beneficiary thereunder by written notice to the insurer, such change 
to become effective when indorsed on or attached to the policies by the insurer, 
and thereafter all rights of the former beneficiary cease. About August 31, 1937, 
application was made to the insurer by writing signed by the insured and his guard- 
ian, accompanied by the policies, requesting the insurer to indorse on both policies 
change of beneficiary to the executors, administrators, or assigns of the insured, 
and with such application there were delivered to the insurer affidavits of three 
physicians to the effect that the application was signed by the insured 
in their presence after the affiants had interrogated him and _ ascertained 
that he understood fully the nature and effect of his act. The insurer declined to 
recognize the insured’s request because he had been declared ‘incompetent and 
declined also to recognize the guardian’s request, but expressed willingness to make 
the change provided the beneficiary named in the policies consented. She refused, 
whereupon the substituted guardian presented his petition to the chancellor alleging 
most of the above facts and praying an order authorizing him to execute such 
papers as may be necessary to affect the change of beneficiary desired and directing 
that upon filing such papers with Prudential Insurance Company that company 
indorse such change on the policies. An order issued directing the insurer and 
Helen Hogenson to show cause why the petitioner should not have the relief 
sought, and they both appeared, the insurer presenting no opposition but Helen 
Hogenson (who will hereinafter be called respondent) objecting. Testimony and 
other evidence was taken in open court on the issue between petitioner and respond- 
ent. 

[1, 2] Respondent was appointed guardian of the insured pursuant to section 
3e of the act concerning idiots and lunatics (2 Comp.St.1910, p. 2785), which 
authorizes the orphans’ court to appoint a guardian, in the manner provided by 
the first section of the act, of a person committed to a state asylum on the order 
of a county judge, where such person possesses property not to exceed $1,000 
without the necessity of determining the lunacy by inquest. Under the first section 
of the act (2 Comp.St.1910, p. 2781), the orphans’ court is authorized to appoint 
a guardian of an incompetent “who shall have the care and safe keeping of said 
idiot or lunatic, his or her lands, tenements, goods and chattels, that the said 
idiot or lunatic may live and be competently supported and maintained by and out 
of” the same. Respondent’s application to be appointed guardian showed that the 
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incompetent’s estate was less than $1,000, but, when petitioner was appointed sub- 
stituted guardian, his estate amounted to $2,455.07. Such a guardian is caretaker 
of the incompetent’s estate with a duty to preserve it, and is entitled to ask this 
court for instructions concerning the scope of his power (Cooper v. Wallace, 55 
N.J.Eq. 192, 36 A. 575), the chancellor being the general guardian of all incom- 
petent persons (Greenberg v. Greenberg, 99 N.J.Eq. 461, 133 A. 768; In re Rhodes, 
100 N.J.Eq. 370, 136 A. 408) and a guardian appointed under a statute is an agent 
of, controllable by and accountable to the Chancellor (Van Horn v. Hann, 39 
N.J.Law 207; In re Farrell, 51 N.J.Eq. 353, 27 A. 813). 

[3] Generally speaking, when any matter affecting the property of an incom- 
petent is presented to the Chancellor, he will act therein as appears for the best 
interest of his ward. Beside his inherent power to so act, the Chancellor is 
specifically authorized by 2 Comp.St.1910, p. 2792, § 14) (a supplement to the act 
concerning idiots and lunatics), in cases where any power is vested in or the 
exercise of any power depends upon the consent of any person of unsound mind, 
to order and direct the guardian of the incompetent, if it appears expedient so 
to do, to exercise such power. The question here presented is, Can the interest of 
the respondent as beneficiary be terminated and is it expedient for the incompetent 
to terminate it and to substitute the incompetent’s estate as beneficiary? 

[4-6] Respondent claims that the insured gave her the policies as a present 
shortly after marriage and that she paid some premiums thereon prior to his 
commitment to the state institution, but the evidence does not sustain her claim. 
She voluntarily surrendered the policies to the petitioner as her successor guard- 
ian, making no claim of ownership and, even if the policies were a gift to her, 
the insured had not parted with all control over them because the gift was sub- 
ject to his right to eliminate her as beneficiary without her consent, and any pre- 
miums she paid came from a bank account in the joint names of the insured and 
herself, in which account the insured had deposited his own money. When it is 
sought to divest a beneficiary named in a policy of his interest as such, it is merely 
necessary to follow the procedure prescribed in the policy. Anderson v. Broad 
Street Nat. Bank, 30 N.J.Eq. 78, 105 A. 599, affirmed 91 N.J.Eq. 331, 109 A. 205. 
It is proposed here to follow the policy directions strictly, only, instead of the 
incompetent alone exercising the right to make the change, it will also be exercised 
by his guardian acting for him under the Chancellor’s direction. 

[7] It is reasonable to believe that if the insured were competent, he would 
terminate respondent’s interest as beneficiary. She brought suit against him to 
have it adjudged that she never was his wife in law and the decree she obtained 
declared their marriage a nullity; she has ceased even to bear his name; and she 
finally severed all ties with him when she resigned as his guardian. When this 
court is asked to affirm or reject the exercise by a guardian of a power vested 
in his lunatic ward, our Court of Errors and Appeals has declared the rule to be 
“that the court will do that * * * which it is reasonable to believe the lunatic 
himself would do if he had the capacity to act.” Potter v. Berry, 53 N.J.Eq. 151, 
32 A. 259, 260, 34 L.R.A. 297, 51 Am.St.Rep. 626. Beside believing it reasonable 
that the incompetent insured would desire to divest respondent of her interest under 
the policies, we have the act and the testimony of the incompetent. He has been 
on parole from the state institution since August 31, 1937, living with his sister 
and a brother, and on or after that date he signed the request for change of 
beneficiary in the presence of three physicians who certified that he understood the 
nature, purpose, and effect of the act he then performed. He appeared before 
me as a witness on the hearing herein. He has not been adjudged insane upon 
a commission in lunacy, and, even if he had, he would not necessarily be disqualified 
irom testifying. Eckman v. Wood, 108 N.J.Law 105, 154 A. 862. After exam- 
ination made by me for the purpose of testing the strength of his intellect, he 
testified upon direct and cross-examination that he desires to change the beneficiary 
under his policies from respondent to his estate. 


_ Is it expedient for the incompetent that his estate be named as beneficiary 
in place of respondent? Both policies contain provision for payment of total and 
Permanent disability benefits to the insured, under which he or his guardian 
received $20 per month, and I assume such payments will continue so long as 
the insured is incompetent. The policies also provide that premium payments 
shall he waived during the period of disability, so that the insured is receiving 
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benefits under the policies, and it costs his estate nothing at the present time to 
carry them. The insured executed no will while he was competent, and the persons 
who would take the proceeds of the policies from his administrator (were they 
payable to his estate), in the event of his death before being restored to reason, 
would be his sister and three brothers, of whom petitioner is one. The insured 
testified he realized that fact, and he said they are the persons most interested 
in him and who will see that he is properly cared for. But, before the proceeds 
of the policies can come to the hands of his next of kin, there must be paid 
therefrom any debts which his guardian may incur in his care and maintenance, 
his burial expenses and physician’s bills in his last illness have preferential claim. 
Moreover, if the beneficiary under the policies be the incompetent’s estate instead 
of an individual, it will be much simpler to effect surrender of the policies for a 
cash value in case it should become necessary in the future to raise money for the 
support of the incompetent. It seems clear, therefore, that the change of benefi- 
ciary proposed will be for the benefit of the incompetent should he die before being 
restored to reason and, if he should be discharged from the state institution. as 
mentally cured, he may make such change of beneficiary as he may desire. 

Respondent cites Kay v. Erickson, 209 Wis. 147, 244 N.W. 625, 84 A.L.R. 
361, and Matter of Wainman’s Estate, 121 Misc, 318, 200 N.Y.S. 893, as authority 
for her contention that the chancellor has no power to grant the guardian’s 
petition, but the facts in those cases are quite different from the facts here pres- 
ent, and I am unwilling to accept them as guides in arriving at a decision in the 
instant case. The cases of Brooklyn Trust Co. vy. Davis, 122 N.J.Eq. 182, 192 A. 
849, In re Reeves, 10 Del.Ch. 324, 92 A. 246, affirmed on appeal 10 Del.Ch. 483, 
94 A. 511, and Maclay v. Equitable Life Assur. Society, 152 U.S. 499, 14 S.Ct. 
678, 38 L.Ed. 528, support the conclusion I have reached that the petitioning guard- 
ian should be authorized to execute the necessary form for changing the beneficiary 
under the policies to the excutors, administrators, or assigns of the insured and 
to deliver the policies to Prudential Insurance Company for indorsement accord- 
ingly, and that Prudential Insurance Company should be directed to indorse such 
change on the policies and return them to the petitioner. 


WALDMAN v. MUTUAL LIFE INS. CO. OF NEW YORK. 
Supreme Court, Appellate Division, Second Department. Nov. 12, 1937. 
299 New York Supplement 490. 
1. OCCUPATION. 


In action on disability clause of life policies providing for monthly payments 
if insured should become permanently, continuously, and wholly prevented from 
performing work for compensation and from following any gainful occupation, 
instruction permitting recovery if insured was disabled from carrying on occupa- 
tion in which he had been trained or employment in work of same general character 
constituted error. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. CONSTRUCTION. 

Disability provisions of life policies should be construed reasonably and given 
a practical application. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. TOTAL DISABILITY. oie 

The “total disability” contemplated by disability clause of life policy providing 
for monthly payments if insured was wholly prevented from performing any work 
for compensation or from following any gainful occupation is an infirmity from 
bodily injury or disease that prevents the insured from following any substantial 
or remunerative occupation or from doing any labor for which he is suited or 
qualified, mentally or physically, and by which he is able to earn a livelihood. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Appellate Term, Second Department. . 

Action by Salig A. Waldman against the Mutual Life Insurance Company of 
New York. From an order of the Appellate Term of the Supreme Court, Second 
Department, affirming a judgment of the Municipal Court of the City of New York, 
defendant appeals by permission. 
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Order of the Appellate Term reversed on the law and the facts, and judg- 
ment of the Municipal Court vacated and new trial ordered. 

Argued before Carswell, Davis, Johnston, Adel, and Close, JJ. 

Louis W. Dawson, of New York City (John G. Kelly, of New York City, on 
the brief), for appellant. 

Edward Aksel, of New York City, for respondent. 

ApeEL, Justice. 

The order under review affirms a judgment of the Municipal Court of the 
city of New York, borough of Queens, awarding monthly disability benefit pay- 
ments to an assured under two policies of life insurance and a refund of a 
quarterly premium under the waiver of premium clause in a third policy. In two 
of the policies the insurer agrees that, upon proof that the insured is totally and 
permanently disabled, it will pay the insured a stipulated monthly income. The 
other policy contains a provision only for waiver of payment of premiums. 

Total disability is defined in the respective policies as follows: “If the Insured 
* * * shall * * * furnish due proof to the Company at its Home Office * * * 
that he has become totally and permanently disabled by bodily injury or disease, 
so that he is, and will be, permanently, continuously, and wholly prevented thereby 
from performing any work for compensation, gain or profit, and from following 
any gainful occupation, * * * the Company, upon receipt and approval of such 
proof, will grant the following benefits: * * * Disability shall be considered total 
when there is any impairment of mind or body which continuously renders it 
impossible for the Insured to follow a gainful occupation.” 

[1] The sole issue presented was whether or not the plaintiff was totally and 
permanently disabled within the meaning of the policies. This disputed question 
of fact was resolved against the insurance company by the jury upon evidence 
which amply supports the finding. However, the trial court. in submitting the 
case to the jury charged that the plaintiff must show by a fair preponderance of 
the evidence: “that he was totally and permanently disabled from carrying on the 
occupation in which he had been trained and worked during his working life, 
namely, the general insurance business, or employment in work of the same general 
character where he could be gainfully employed in an occupation reasonably 
comparable in type and remuneration to that in which he was employed at the 
time of this disease that he complains about that has totally and permanently 
disabled him.” 

Defendant duly excepted to that portion of the charge, and in that connection 
we are called upon to determine its effect and the correct interpretation of the 
language in the policies providing for benefits as a consequence of disability. 
Insurance of this kind usually falls into two classes. One may be termed occupa- 
tional and the other general. The one undertakes specifically to insure only against 
disability to transact the duties pertaining to, or to perform labor in, a particular 
occupation—usually that in which the person insured is at the time, or customarily, 
engaged. The other undertakes to insure against disability from performing any 
sort of remunerative labor. 

In my opinion the charge was erroneous. The court submitted to the jury 
the question whether the plaintiff was disabled from carrying on “the occupation 
in which he had been trained and worked during his working life, namely, the 
general insurance business, or employment in work of the same general character,” 
and it was left to the jury to decide the case on that principle. That changed 
the policies from protection against total permanent disability to occupational 
insurance covering occupations restricted in character and limited in number. It 
altered the coverage of the policies from one of protection against disability that 
would prevent the insured from performing any work for compensation, gain, or 
profit, and from following any gainful occupation, to one of protection against 


a to pursue one’s usual occupation, or an occupation of the same general 
character. 


{2] These contracts should be construed reasonably and given a practical 
application. Williams v. John Hancock Mutual Life Ins. Co., 245 App.Div. 585, 283 
N.Y.S. 87. It may be that a different rule is applicable in the case of mutual 
benefit societies, where the element of benevolence, charity, and fraternity is 
involved, and where the rule may be more liberal. 

[3] The total disability contemplated by the particular policies of insurance 
before this court which would justify recovery thereunder is an infirmity from 
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bodily injury or disease that prevents the insured from following any substantial 
or remunerative occupation, or from doing any labor for which he is fitted or 
qualified, mentally and physically, and by which he is able to earn a livelihood. 
This was the test laid down by the Court of Appeals of Kentucky in Prudential 
Ins. Co. of America v. Harris, 254 Ky. 23, 70 S.W.(2d) 949, with which this court 
is in accord. It is supported by the decisions in Atlantic Life Ins. Co. v. Worley, 
161 Va. 951, 172 S.E. 168; White v. Aétna Life Ins. Co. (W.Va.) 185 S.E. 236 
[not yet reported in State Reports]; Metropolitan Life Ins. Co. v. Foster (C.C.A.) 
67 F.(2d) 264; Cooper v. Metropolitan Life Ins. Co., 317 Pa. 405, 177 A. 43; 
Williams v. John Hancock Life Ins. Co., 245 App.Div. 585, 283 N.Y.S. 87; Garms 
v. Travelers Insurance Company, 242 App.Div. 230, 273 N.Y.S. 39, affirmed, 266 
N.Y. 446, 195 N.E. 147; Finkelstein v. John Hancock Mut. Life Ins. Co., 247 App. 
Div. 74, 286 N.Y.S. 779; Muzio v. Metropolitan Life Insurance Co., 249 App.Div. 
177, 291 N.Y.S. 955. 

The decision of this court in Arico v. Prudential Insurance Co. of America, 
241 App.Div. 826, 271 N.Y.S. 241 was predicated on a record of an inconclusive 
character and was to the effect that a more complete showing of the facts was 
necessary. It is to be confined to the particular facts involved there. 

The order of the Appellate Term affirming a judgment of the Municipal Court 
of the city of New York, borough of Queens, in favor of plaintiff, should be 
reversed on the law and the facts, judgment of the Municipal Court vacated, and 
a new trial ordered, with costs in this court and in Appellate Term to abide the 
event. 

Order of Appellate Term affirming a judgment of the Municipal Court of the 
city of New York, borough of Queens, reversed on the law and the facts, judg- 
ment of the Municipal Court vacated, and a new trial ordered, with costs in this 
court and in the Appellate Term to abide the event. 

Carswell, Johnsfon, and Close, JJ., concur. 

Davis, J., concurs in result, with separate opinion. 


WAY v. PRUDENTIAL INS. CO. OF AMERICA et al. 
Supreme Court, Appellate Division, Fourth Department. Nov. 5, 1937. 
299 New York Supplement 667. 
2. FRAUD. 

Even if complaint whereby plaintiff sought reformation of industrial type life 
policy by substituting plaintiff instead of executor or administrator as beneficiary, 
and by striking out “facility of payment” clause, was properly amended so as to 
state a cause of action for money judgment for aggregate of premiums paid with 
interest, money judgment for plaintiff was unauthorized, where there was no 
finding of fraud of insurer or on plaintiff’s right to rescind. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

Appeal from Supreme Court, Monroe County. 

Action by Anna D. Way against the Prudential Insurance Company of America, 
wherein Henry De Legge, as administrator, was made an additional defendant. 
From a judgment of the Supreme Court, in favor of plaintiff for the sum of 
$481.25 and costs, the Prudential Insurance Company of America appeals. 

Judgment reversed on the law and the facts and a new trial ordered. 

Argued before Edgcomb, Crosby, Lewis, and Taylor, JJ. 

Nicholas J. Weldgen, of Rochester, for appellant. 

Glen L. Buck, of Rochester, for respondent. 

Crossy, Justice. 

Plaintiff sued to recover the amount of an insurance policy issued by the 
corporate defendant upon the life of plaintiff’s mother-in-law. The policy was of 
the so-called industrial type, payable, by its terms, to the executor or administrator 
of the insured, unless, at the option of the insurer, it should be paid to some 
person equitably entitled thereto under the so-called “facility of payment” clause. 
Plaintiff’s proof shows that the policy was delivered to her, that she paid all the 
premiums, and had possession of the policy until after the death of the insured. 

The complaint alleges that plaintiff was informed by defendant's soliciting 
agent, before and at the time the policy was delivered, that, if she paid all the 
premiums, she would be the beneficiary, and that she believed and relied upon that 
assurance. The complaint demands that the policy be reformed so as to substitute 
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plaintiff as the designated beneficiary in place of the executor or administrator, and 
also that the “facility of payment” clause be stricken from the policy. 

The evidence is undisputed, and the trial court found, that plaintiff com- 
menced an action, in City Court of Rochester, on December 7, 1935, to recover the 
amount of the policy, and that plaintiff submitted to a voluntary nonsuit on March 
24, 1936; that, while that City Court action was pending and on February 5, 1936, 
an administrator of the insured, one De Legge, commenced an action on the policy ; 
that defendant compromised and settled with the administrator on March 31, 1936, 
by paying less than the face of the policy. The present action was commenced 
April 9, 1936, and by an order of the Special Term, made about June 3, 1936, 
plaintiff was required to bring in the administrator as an additional defendant. 

It is defendant’s claim that it settled with the administrator for less than 
the face of the policy by reason of the fact that the age of the insured had been 
understated and that less than the face of the policy was due. That matter is not 
before us. The administrator, to whom the policy, by its terms, was payable, gave 
defendant a release in full before the present action was commenced. 

The plaintiff's own testimony is to the effect that she read the policy, under- 
stood its terms, knew she was not named as beneficiary, and complained to 
defendant’s agent of the fact that she was not so named. But she relied on 
the agent’s assurance that the policy did not mean what it said. 

|1] Under these circumstances the trial court properly found “That the 
plaintiff is not entitled to maintain an action against the aelentant (Ins. Co.) 
by virtue of the provisions of said policy,” etc. Kasper v. Metropolitan Life 
‘Ins. Co., 244 App.Div. 508, 279 N.Y.S. 810: McCarthy v. Prudential Ins. Co. of 
America, 224 App.Div. 350, 231 N.Y.S. 124, affirmed with opinion in 252 N.Y. 
459, 169 N.E. 645. 

However, upon the trial, the court suggested that the complaint be amended, 
in just what way is not very clear. In denying a motion by defendant for a 
dismissal of the complaint, the court said: “I will deny your motion at the pres- 
ent time, I want to look into that question of equitable lien and have the 
pleadings amended to conform to the proof if counsel makes the motion.” Plain- 
tiff’s counsel said: “I intend to make that motion,” and the court said: “The 
pleadings are amended.” 

Later in the trial plaintiff's counsel moved “to amend the pleadings in 
accordance with the proof.” An objection that the motion was “too general” 
was overruled, and the motion was granted. 

There was not a suggestion during the trial that plaintiff was suing for any- 
thing but reformation of the policy and recovery under it as reformed, until 
after this amendment. Then plaintiff made proof of the several premium pay- 
ments, and of the computation of interest on the amounts paid. The court 
— a money judgment for the aggregate of premiums paid with interest 
added. 

Even under our present practice, which is liberal in regard to amendments 
of pleadings, an amendment of pleadings to “conform to proof” is likely to 
lead to injustice when it results in a case being decided upon a theory never 
dreamed of by either party to the litigation. See Copeland v. Hugo, 212 App.Div. 
229, 207 N.Y.S. 446; Geier v. Pacific Mutual Ins. Co. of California, 229 App.Div. 
811, 242 N.Y.S. 98. 

[2] But let us assume, for the sake of argument, that the amendment was 
properly granted. On what theory was the case decided? In one place the 
court finds: “that at all times * * * plaintiff has been the sole owner and 
holder of said policy * * * and is now the owner and holder thereof.” In 
another place the court finds that the plaintiff “has a lien upon said policy 
** * and the proceeds thereof for * * * $375.00 with interest.” That is to say, 
a lien upon her own property. There is a finding that plaintiff demanded pay- 
ment of the premiums back to her, and there is not a word of proof to sustain 
that finding. It might be claimed that, by the amendment, the action was changed 
from one for reformation to one for rescission, but, if it is an equitable action 
for rescission, and not a legal action based on rescission, the findings and judg- 
ment ought to determine the right to rescission.. This judgment is a money 
judgment, pure and simple, and might be thought to have been awarded on the 
theory that plaintiff parted with her money induced by deceit. But there is 
ho finding of fraud on the part of defendant. There is a finding (under defend- 
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ant’s requests to find) that “there was no mistake on the part of defendant 
* * * as to the terms of said policy,” etc. That being so, and in the absence 
of fraud on the part of defendant, there could be no rescission, even if plaintiff 
were mistaken as to the terms of the policy. If plaintiff wanted to sue for a 
money judgment separate from any equitable relief, she should have brought 
a legal action in which a jury trial could be had, if desired. 

I do not see how defendant could have known what claims it was called 
upon to meet. The judgment should be reversed on the law and the facts and 
a new trial ordered, with costs to the appellant to abide the event. Certain 
findings are disapproved and reversed. 

Judgment reversed on the law and facts and a new trial granted, with costs 
to the appellant to abide the event. Certain findings of fact disapproved and 
reversed. All concur. 


SMELTZ v. BUFFALO POLICE MUT. AID & BENEFIT ASS'’N. 
Supreme Court, Appellate Division, Fourth Department. Nov. 17, 1937. 
300 New York Supplement 133. 
NOTICE OF ASSESSMENT. 

In action against beneficial association an a certificate insuring life of member, 
nonpayment of assessments was no defense, where evidence established failure of 
association to give notices of assessments as required by its constitution and by- 
laws when read together. 

(For other cases, see Insurance, Dec. Dig. § 751[1].) 

. Action on a life insurance certificate by Mary M. Smeltz against the Buffalo 
Police Mutual Aid & Benefit Association. From a judgment in favor of plaintiff, 
defendant appeals. 

Affirmed. 

Argued before Sears, P. J., and Crosby, Lewis, Cunningham, and Taylor, JJ. 

Solomon Tully, of Buffalo, for appellant. 

Schatner & Clark of Buffalo (Edward J. Clark, of. Buffalo, of counsel), for 
respondent. 

Per Curiam. 

The evidence establishes a failure on the part of the defendant to give the 
notices of the assessments as provided in section 1 of article 8 of the constitution 
* and section 2 of article 8 of the by-laws of the defendant, when read together. 
Judgment affirmed, with costs. All concur. 


KASS v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Second Department. Nov. 29, 1937. 
300 New York Supplement 193. 
1. AGE OF INSURED. 

In action on life policies, applications for insurance made by insured’s sons, 
who were alive at time of trial, showing insured’s age as part of family history, 
and that insured’s age was greater than that stated in policies and proofs of death, 
were not admissible as part of family tradition, but were inadmissible as hearsay. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

5. PRESUMPTION. 

Where evidence is produced showing true or approximate age of insured, 
presumption that age in application or policy is correct, is overcome. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Adel, J., dissenting. ? 

Action by Henry Kass, as administrator of the goods, chattels, and credits of 
Edel Kass, against the Metroplitan Life Insurance Company. From an adverse 
judgment and an adverse order, plaintiff appeals. 

Reversed, and new trial granted. 

Argued before Hagarty, Davis, Adel, Taylor, and Close, JJ. 

Myron J. Shon, of Yonkers, for appellant. 

Arthur D. Brennan, of White Plains, for respondent. 

Memorandum by the Court. 

{1-5] The plaintiff brought this action to recover on three policies of insurance 
issued January 5, 1931, August 10, 1931, and February 15, 1932. The policies 
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provided for double indemnity in case of death by accident. The insured met 
his death by accidental means on March 21, 1935. The principal defense was that 
there was legal fraud and misrepresentation as to the age of the insured in applying 
for the policies. In all three applications and in the statement on the policies 
the age of the insured was given as 65. Obviously this was incorrect, for two 
of the policies were issued more than thirteen months apart. Competent evidence 
was received by the declarations of the decedent to the effect that his age was 76 
at the time the accident occurred causing his death. The defendant called as wit- 
nesses two of his sons, who were evasive in their answers when they said that 
they did not know the age of their father or mother or of their brothers and sis- 
ters. Then applications by these two brothers for insurance were received in 
evidence, wherein they had stated the age of their father as a part of the family 
history. These statements made the age of the father greater than that stated 
in the policy and in the proofs of death. However, this evidence was incompetent 
and hearsay; and the court was in error in charging that the jury might consider 
these statements as a part of the family tradition. Age is not necessarily a part 
of pedigree or genealogy, Bowen v. Preferred Accident Ins. Co., 68 Kemi. 
342, 343, 344, 74 N.Y.S. 101; Connecticut Mut. Life Ins. Co. v. Schwenk, 94 
U.S. 593, 24 L.Ed. 294; and the declarations of these living witnesses were not 
admissible, Aalholm v. People, 211 N.Y. 406, 105 N.E. 647, L.R.A.1915D, 215, 
Ann.Cas.1915C, 1039; Ejisenlord v. Clum, 126 'N.Y. 552, 563, 27 N.E. 1024, 12 
L.R.A. 836; 3 Wigmore, Evidence (2d Ed.) § 1481. The declarations of the 
decedent as to his age were admissible; and the written declarations of the 
deceased wife in her application for insurance were admissible if proper foundation 
were laid. Matter of Fox’s Estate, 9 Misc. 661, 679, 30 N.Y.S. 835; Washington 
v. Bank for Savings in City of New York, 171 N.Y. 166, 171, 63 N.E. 831, 89 
Am.St.Rep. 800; 4 Chamberlayne, The Modern Law of Evidence, § 2929. When 
evidence is produced showing the true or approximate age of the insured, the 
presumption that the age in the application or the policy is correct, is overcome. 
Butler v. Supreme Council Catholic Benev. Legion, 43 App.Div. 531, 60 N.Y.S. 
70; Campanaro v. Prudential Ins. Co. of America, 235 App.Div. 702, 255 N.Y.S. 
704 


Judgment for plaintiff for the amount of premiums on a directed verdict after 
special findings by the jury, and order denying plaintiff’s motion for a new trial, 
reversed on the law and a new trial granted, costs to abide the event. 

Hagarty, Davis, Taylor, and Close, JJ., concur. 

Adel, J., dissents and votes to affirm, with the following memorandum : 

A just result has been obtained. It should not be disturbed, especially when, 
as here, it is recognized that any other result can be supported only upon testimony 
which, in my opinion, is very suspicious. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES 
v. SCHERR et al. 
Supreme Court, Appellate Division, First Department. Dec. 3, 1937. 
300 New York Supplement 205. 
1. MEDICAL TREATMENT. 

In action to rescind reinstatement of insurance policy and issuance of further 
policy on ground that reinstatement and issuance had been procured by material 
misrepresentations of insured that he had not consulted a physician within 
five years, finding that misrepresentations were harmless was not sustained by 
evidence, where there was no substantial contradiction of testimony of physicians 
that insured had been treated for heart ailment. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

2, HEART AILMENT. 

Insurer was entitled to rescind reinstatement of insurance policy and issuance 
of further policy, where reinstatement and issuance had been procured by rep- 
resentations of insured that he had not consulted a physician within five years, 
but evidence established that insured had been under treatment by physician 
for some form of heart ailment within five years. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal from Trial Term, New York County. 
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Action by the Equitable Life Assurance Society of the United States against 
Sam Scherr and another. From a judgment in favor of the defendants, the 
plaintiff appeals. 

Judgment reversed, and judgment directed in favor of plaintiff. 

Argued before Martin, P. J., and O’Malley, Townley, Dore, and Cohn, JJ. 

Alexander & Green, of New York City (Peter C. Mann, of New York City, 
of counsel; Samuel M. Lane, of New York City, on the brief), for appellant. 

Samuel Isaacson, of New York City, for respondents. 

TOWNLEY, Justice. 

The plaintiff insurance company brought this action to rescind the reinstate- 
ment of a certain policy of insurance and to rescind the issuance of a further 
policy upon the ground that the reinstatement of the first policy and the issuance 
of the second had been procured by material misrepresentations. 

On November 28, 1930, policy No. 8243546 was issued to defendant Sam 
Scherr (Jennie Scherr was named as beneficiary). This policy lapsed for nonpay- 
ment of premiums on August 28, 1935. On October 25, 1935, Scherr made a 
written application for reinstatement of the policy. He represented that he 
was then in good health, that he had had no illness or injuries, and that he had 
not consulted a physician or practitioner during the past five years. Plaintiff 
relied upon the representations contained in this application for reinstatement, 
and, in further reliance on them, issued a second policy No. 9923576. 

On the trial the plaintiff called Dr. Adler who had examined Scherr in rela- 
tion to the defendant’s application to the Prudential Life Insurance Company 
for another policy. The assured told Dr. Adler, according to Dr. Adler’s tes- 
timony, that he had consulted a doctor within the last three years, and that 
the doctor had told him he had heart trouble. He also said that his doctor, 
Dr. Furman, had not only diagnosed the disease as dyspnea, but also diagnosed 
arteriosclerosis. Plaintiff also called Dr. Furman, who testified that he had 
treated Scherr professionally in 1931, 1934, and 1935. He testified that in each 
instance the insured suffered from a cold. He admitted, however, that he had 
himself written on March 12, 1936, that Scherr had been under his observation 
and treatment since 1930, and that for three years he suffered from coronary 
syndrome with several episodes of infarction. In this note he also said that 
he considered Scherr disabled and had repeatedly cautioned him to retire. Dr. 
Furman further admitted that in 1934 the insured’s cold was _ insignificant 
compared with these other symptoms which persisted after the cold cleared up. 
For the other symptoms the doctor prescribed aminophylin. This is usually 
prescribed for coronary sclerosis in order to permit a greater influx of blood into 
the heart. Dr. Furman insisted that he prescribed it as a tonic, but he 
admitted that he expected the drug to relax the coronary arteries. Scherr 
then took the stand as the only witness in his behalf. He testified that he 
did not know the meaning of dyspnea or precordial distress, that he had never 
told any one that he had a heart condition and that he did not remember telling 
Dr. Furman about any pressure on the chest. However, he never denied that 
he had taken aminophylin as prescribed by Dr. Furman. 

{1, 2] The trial court found that the misrepresentations were harmless, 
since they only related to consulting a doctor about a common cold. We think 
that this finding was not warranted by the testimony in the case. The evidence 
established without substantial contradiction that defendant had been under 
treatment by a physician for some form of heart ailment since 1930. The existence 
of this condition was certainly one which would influence the determination of 
the company as to the acceptance of the application and entitle plaintiff to rescind 
the policies. Travelers Ins. Co. v. Pomerantz, 246 N.Y. 63, 158 N.E. 21, and 
Anderson v. 4Ztna Life Ins. Co., 265 N.Y. 376, 193 N.E. 181. 

The judgment should be reversed, with costs, and judgment should be directed 
for the plaintiff as prayed for in the complaint, with costs. 

Judgment unanimously reversed, with costs, and judgment directed in favor 
of plaintiff as prayed for in the complaint, with costs. The findings inconsistent 
with this determination should be reversed, and such new findings made of facts 
proved upon the trial as are necessary to sustain the judgment hereby awarded. 
Settle order on notice. All concur. 





Williamson et al. v. Pilot Life Ins. Co. 


WILLIAMSON et al. v. PILOT LIFE INS. CO. No. 377. 
Supreme Court of North Carolina. Nov. 3, 1937. 
193 Southeastern Reporter 273. 
1. RECITAL OF PAYMENT. 

Where recital in life policy of payment of annual premium, before unconditional 
delivery, was on its face sufficient to keep policy in force until December 14, 1935, 
insurer could not avoid payment after insured’s death on September 1, 1935, on 
ground that policy lapsed for nonpayment of semiannual premium due June 14, 
1935. : 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 

2. PAYMENT OF PREMIUM. 

A recital of payment in life policy, before unconditionally delivered cannot 
be contradicted to work forfeiture of policy or to defeat recovery thereon in 
absence of allegation of fraud, but recital is contractual and binding upon the 
parties. 

(For other case, see Insurance, Dec. Dig. § 141[3].) 

Appeal from Superior Court, Duplin County; N. A. Sinclair, Judge. 

Civil action by D. S. Williamson, administrator, and another, against the Pilot 
Life Insurance Company. From a judgment of nonsuit, the plaintiff appeals. 

Reversed. 

Civil action to recover on a $1,000 policy of life insurance. 

The policy in suit was issued December 14, 1934, on the life of Lewis Cass 
Houston, a minor 12 years of age. His mother, Elsa B. Farrior, was named bene- 
ficiary therein, and she was given control of the policy during the minority of 
the insured. 

The policy contains the following recital: “Premium: Twenty-Three and 
40-100 Dollars To be paid on or before the delivery of this Policy, and annually 
thereafter on or before the fourteenth day of December in each year during 
the continuance of this Policy, until twenty full years’ regular premiums in all 
shall have been paid.” 

It is admitted that the insured and his mother both died on September 1, 
1935. The policy was in the possession of the beneficiary at the time of her death. 

Over objection, the defendant was allowed to offer evidence tending to show 
that, at the time of the delivery of the policy, only a semiannual payment of 
$12.16 was collected, and the official receipt returned to the defendant with nota- 
tion, “Change to Semi-An.” Semiannual receipt was sent to defendant’s agent, 
but he never delivered it to the beneficiary or to the assured. The agent’s reason 
for not delivering the semiannual receipt was, “I had already delivered the policy.” 
Thereafter, defendant mailed Elsa B. Farrior notice of semiannual premium due 
June 14, 1935. This was not paid. 

From judgment of nonsuit, entered at the close of all the evidence, plaintiff 
appeals, assigning errors. 

' Robert C. Wells, of Kenansville, and Rivers D. Johnson, of Warsaw, for appel- 
ants. 

Smith, Wharton & Hudgins, of Greensboro, and Beasley & Stevens, of War- 
saw, for appellee. 

Stacy, Chief Justice. 


[1] The theory of the nonsuit is that the policy lapsed for nonpayment of semi- 
annual premium of $12.16, due June 14, 1935. Nevertheless, the policy recites pay- 
ment of $23.40, annual premium, before unconditional delivery, which, on its face, 
is sufficient to keep the policy in force until December 14, 1935. This defeats 
the motion to nonsuit. Ferrell v. Ins. Co., 208 N.C. 420, 181 S.E. 327; Id., 207 
N.C. 51, 175 S.E. 692; Green v. Casualty Co., 203 N.C. 767, 167 S.E. 38. 

[2] The authorities are to the effect that a recital of payment in a policy 
of. insurance, unconditionally delivered, may not be contradicted to work a forfeiture 
of the policy, or to defeat a recovery thereon, in the absence of an allegation of 
fraud. Grier v. Mutual Life Ins. Co., 132 N.C. 542, 44 S.E. 28, 29. To this extent, 
it is contractual and binding upon the parties. Britton v. Ins. Co., 165 N.C. 149, 
80 S.E. 1072, 1074, Ann.Cas.1915D, 363. Compare Smith v. Atlantic Joint Stock 

Land Bank, 212 N.C. 79, 192 S.E. 866. 


“If the premium in fact is not paid, the acknowledgment of payment, so far 
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as it is a receipt for money, is only prima facie, and the amount can be recovered; 
but, so far as the acknowledgment is contractual, it cannot be contradicted so af 
to invalidate the contract.” Clark, C. J., in Grier y, Ins, Co., supra. See Kendrick 
v. Ins. Co., 124 N.C. 315, 32 S.E. 728, 70 Am.St.Rep. 592; Harper v. Dail, 92 
N.C. 394: Federal Land Bank v. Robertson, 210 N.C. 436, 187 S.E. 575; Pate 
v. Gaitley, 183 IN-C. 262, 111 S.E. 339; Jefferson Standard Ins. Co. v. Morehead, 
209 N.C. 174, 183 S.E. 606. 

The Britton Case, supra, is directly in point and decisive of the present appeal. 
As said by Brown, J., in that case: “The defendant better change its custom 
rather than knowingly to embody in its policies statements it declares are untrue.” 

There was error in sustaining the motion to nonsuit. 

Reversed. 


PUGH v. PRUDENTIAL INS. CO. No. 382. 
Supreme Court of North Carolina. Nov. 3, 1937. 
193 Southeastern Reporter 278. 
MEDICAL EXAMINATION. 

An insurer could not avoid liability on life policy not exceeding $5,000 on ground 
that representations in application pertaining to attendance of physician and to 
amount of time lost from work through illness during three years preceding date of 
application were false, where such representations were declarations in lieu of 
medical examination made at insurer’s instance, and there was no finding of fraud 
(C.S. § 6460, as amended by Pub.Laws 1927, c. 13, § 1). 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

Appeal from Superior Court, Randolph County; Felix E. Alley, Judge. 

Action by Flora E. Pugh against the Prudential Insurance Company. From a 
judgment for plaintiff, defendant appeals. 

No error. 

Civil action to recover on a policy of life insurance. 

On November 19, 1934, the defendant issued a $1,000 policy of insurance on the 
life of Mattie Marguerite York, payable to plaintiff as beneficiary. The policy 
was issued and delivered without medical examination of the insured under 
authority of C.S. § 6460 (as amended by Pub.Laws 1927, c. 13, § 1). The insured 
died Januaary 28, 1935, and it is admitted that all premiums were duly paid thereon. 

In the written application, a large number of questions were answered by the 
insured under the heading “Declarations in Lieu of Medical Examination.” 

Defendant alleges that many of these answers were “misrepresentations as to 
the physical condition of the applicant,” fraudulently made, which render the 
policy void; and, further, that at least two of them, first, as to whether she had 
been “attended by a physician in the past three years,” and, second, as to the 
amount of time she had “lost from work through illness during the last three 
years,” were material to the risk, did not relate to her physical condition, were 
false, and, therefore, vitiate the policy. 

The jury found that the defendant had not been induced to issue and deliver the 
policy “by reason of any false and fraudulent misrepresentation.” 


From judgment on the verdict, defendant appeals, assigning errors. 
J. A. Spence, of Asheboro, for appellant. — 
J. V. Wilson and Moser & Miller, all of Asheboro, for appellee. 


Stacy, Chief Justice. 

It is freely conceded by the defendant that, as the policy in suit does not 
exceed $5,000 and was issued without medical examination of the insured, it can 
take no advantage of “any misrepresentation as to the physical condition of the 
applicant,” in the absence of fraud. C.S. § 6460 (as amended by Pub.Laws 1927, 
c. 13, § 1); Eckard v. Ins. Co., 210 N.C. 130, 185 S.E. 671; Headen v. Ins. Co., 206 
N.C. 270, 173 S.E. 349; Potts v. Ins. Co., 206 N.C. 257, 174 S.E. 123; Holbrook v. 
Ins. Co., 196 N.C. 333, 145 S.E. 609. 

The position of the defendant is that the policy is void because of representa- 
tions, falsely made, which do not relate to the physical condition of the applicant, 
but which were material to the risk, to wit, the one pertaining to the attendance of 
a physician, and the other to the amount of time lost from work through illness 
during the last three years. Inman v. Woodmen of the World, 211 N.C. 179, 189 
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S.E. 496; Potts v. Ins. Co., supra. Compare Anthony v. Protective Union, 206 
N.C. 7, 173 S.E. 6. 


Without making definite ruling as to whether the representations in question 
relate directly or indirectly to the physical condition of the applicant, we think it 
proper to hold that as they were “declarations in lieu of medical examination,” 
made at the instance of the defendant, they should be regarded as coming within 
the purview of C. S. § 6460 (as amended). 

In this view of the case, it follows that the verdict and judgment should be 
upheld, which will accordingly be done. 

No error. 


WARREN v. PILOT LIFE INS. CO. No. 316. 
Supreme Court of North Carolina. Nov. 3, 1937. 
193 Southeastern Reporter 293. 


1, BURDEN OF PROOF. 

In action on life policy, defended under policy provision that policy shall be void 
if death resulted from bodily injuries intentionally inflicted by another, insurer has 
burden of proving facts bringing the case within such provision. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INTENT. 

In action on life policy, defended under policy provision that policy should be 
void if death resulted from bodily injuries intentionally inflicted by another, 
wherein evidence showed that insured was shot by assailant who thereafter 
assaulted insured’s young lady companion, instruction requiring jury to find, in 
order to sustain insurer’s defense, that assailant had purpose of assaulting com- 
panion and of killing insured at time of shooting was erroneous, since intent to 
inflict bodily injury was sufficient. 

(For other cases, see Insurance, Dec. Dig. § 438.) 

Appeal from Superior Court, Pitt County; F. A. Daniels, Emergency Judge. 

Action by Rena Warren against the Pilot Life Insurance Company. From a 
judgment on a verdict for plaintiff, defendant appeals. 

New trial. 

Action to recover on policy. of insurance. , 

On July 1, 1935, defendant issued and delivered to Alexander Warren a policy 
of life insurance for $2,500, in which the plaintiff was named as beneficiary. The 
policy provided, among other things, that: “Upon receipt of satisfactory proof that 
* * * the insured * * * has sustained bodily injury resulting in death * * * through 
external, violent and accident means * * * the Company will pay in addition to 
the face amount of this policy the sum of $2,500.00. The agreement as to benefits 
under this provision shall be null and void if death shall have resulted from bodily 
injuries inflicted intentionally by another person. * * * ” 

Warren, the insured, was shot to death on the night of February 28, 1936. 

Plaintiff contends that the death was “through external, violent and accidental 
means,” and within the meaning of the said provision of the policy. Defendant 
pleads as defense and bar to the right of plaintiff to recover that the death 
“resulted from bodily injuries inflicted intentionally by another person.” 

The evidence tended to show that: Warren, accompanied by the young lady 
to whom he was engaged, had parked his automobile on a road near the Fair 
Ground at Greenville. As he was in the act of dialing the radio in his car, the 
right-hand door of the automobile was suddenly opened by a man who grabbed the 
young lady around the:neck with his left arm. The man had a pistol in his right 
hand pointed in the car, and almost instantly the pistol fired; the bullet struck 
Warren in the right breast, and he died instantly. The man dragged the young 
lady out into a field, threatened her, went back and looked in the car, then returned 
to where she was, dragged her further into the field, partially disrobed her, and ran 
away when the lights of an approaching automobile shone on the spot. It was 
contended that the man was bent upon criminally assaulting the lady. Later, the 
man was arrested, identified as Willie Tate, an indicted for murder. In the 
trial, the young lady was a witness for the state. On the trial of the instant case, 
she testified as to what occurred at the time Warren was shot. She was examined 
as to the report of her testimony given in the murder trial. She admitted the 


correctness of the report. 
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The court submitted the following as the first issue: “Was the death of Alex- 
ander Warren the result of bodily injuries intentionally inflicted by another person, 
as alleged in the answer?” The jury answered the issue, “No.” 

From adverse judgment defendant appealed to the Supreme Court, and assigned 
error. 

Smith, Wharton & Hudgins, of Greensboro, and J. B. James, of Greenville, for 
appellant. 

H. Hannah, Jr., aand Albion Dunn, both of Greenville, and Gaylord & Brown, 
for appellee. 

WINBORNE, Justice. 

We are of opinion that exception to a portion of the charge relating to the first 
issue is well taken. 

[1] Where, as in this case, the defendant insurer seeks to avoid liability under 
a policy of life insurance on the ground that the policy contains provision that it 
shall be null and void if death resulted from bodily injuries intentionally 
inflicted by another, the burden rests upon the defendant to prove facts bringing the 
case within that provision. The court properly charged the jury to this effect. But, 
after reviewing contention of the defendant that the assailant, intending to commit 
a criminal assault upon the young lady, had the motive to kill Warren, the insured, 
to prevent interference with his nefarious purpose, the court charged the jury 
as follows: “And if the evidence does so satisfy you gentlemen, by its greater 
weight, upon a fair and honest consideration of it, that this man was there for 
that evil purpose, intentionally killed young Warren, shot him and killed him, then 
you should answer the first issue ‘Yes’. Unless you are so satisfied you should 
answer it ‘No.’” 

[2] The charge is subject to challenge in that it is susceptible of creating 
impression that before the jury could answer the first issue in the affirmative, the 
defendant must have satisfied the jury, by the greater weight of evidence, of two 
facts: (1) That the assailant was there for the evil purpose of criminally assaulting 
the young lady, and (2) that the assailant intentionally killed Warren; that an 
intent to kill must be shown. The inquiry is as to the intent to inflict bodily injury 
which resulted in death. 

{3] As the case goes back for a new trial for error in the charge, other 
exceptions upon which the defendant relies for new trial need not be considered. 
Shoemake v. Refining Co., 208 N.C. 124, 179 S.E. 334; Callahan v. Roberts, 212 
N.C. ——, 193 S.E. 265. 

New trial. 


NATIONAL COUNCIL JUNIOR ORDER UNITED AMERICAN 
MECHANICS et al. v. TATE et al. No. 321. 
Supreme Court of ‘North Carolina. Nov. 3, 1937. 
193 Southeastern Reporter 397. 
1. LEGAL DEPENDENT. 

As respects payment of funeral benefits to the legal dependents of decedent 
by a fraternal benefit society, “legal dependent” means more than one who is 
deriving support from another, and imports the right to invoke the aid of the law 
to require support such as a wife who, living with her husband, is entitled under 
statute to his support as his legal dependent (C.S. §§ 4447, 6508). 

(For other cases, see Insurance, Dec. Dig. § 793.) 

2. LEGAL DEPENDENT. 

As respects payment of funeral benefits to legal dependent of decedent by a 
fraternal benefit society, the term “legal dependents” is used in a more limited sense 
than that of “lawful dependents,” which would include all persons except those 
who might occupy an unlawful relation to the insured; the term “legal” meaning 
that which is according to or created by law as contrasted with being merely 
permitted by law. 

(For other cases, see Insurance, Dec. Dig. § 793.) 

3. CHANGE OF BENEFICIARY. 

Ordinarily, a member of a fraternal benefit society may change the beneficiary 
in his policy unless restricted by some provision of law or by some rule of the 
order. 

(For other cases, see Insurance, Dec. Dig. § 780.) 
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4. BENEFICIARY. 

When a person’s eligibility as a beneficiary depends upon his sustaining a 
particular relation to the member of a fraternal benefit society, his eligibility is 
generally determinable as of the member’s death. 

(For other cases, see Insurance, Dec. Dig. § 793.) 

5. LEGAL DEPENDENT. 

The institution of action by fraternal benefit society against deceased member’s 
wife and against member’s daughter, who had been named by member has his legal 
dependent in a paper which he had filed with the recording secretary of the local 
council, to determine the proper beneficiary of funeral benefits which were payable 
to member’s dependent did not constitute a ratification or acquiescence in such 
designation, in absence of any provision in the rules or by-laws of the order that 
would give effect to such request. 

(For other cases, see Insurance, Dec. Dig. § 793). 

6. LEGAL DEPENDENT. 

Widow who was living with and being supported by her husband at time of 
his death was entitled to funeral benefits which were payable by fraternal benefit 
association to husand’s “legal dependents,” notwithstanding that husband, sub- 
sequent to becoming a member, had filed a written request with the recording 
secretary of the local council that payment be made to his daughter as his “legal 
dependent,” where daughter, some years prior to member’s death, had attained 
age of 18, and had lived separate and apart from her father, and there was no 
showing of a provision in by-laws of society permitting such a written request 
to be made (C.S. §§ 4447, 6508). 

(For other cases, see Insurance, Dec. Dig. § 793.) 

Appeal from Superior Court, Burke County; W. F. Harding, Judge. 

Action by the National Council Junior Order United American Mechanics 
and others against Mrs. Charles E. Tate and another, to determine the proper 
beneficiary of funeral benefits or insurance on the life of Charles E. Tate, 
deceased, wherein plaintiff was permitted to pay the fund into court, leaving the 
two defendants to litigate their respective claims. Judgment for the other defend- 
ant, and named defendant appeals. 

Reversed. 

Action to determine the proper beneficiary of funeral benefits or insurance on 
the life of Charles E. Tate, deceased. The plaintiff, Junior Order United American 
Mechanics, a fraternal benefit society, acting through its Funeral Benefit Depart- 
ment, is ready to pay the proceeds of the benefits due on the death of decedent, 
to wit, $500, and check for same is in the custody of plaintiff, Ernest Bolick, 
recording secretary of the local council of said society, for payment to the legal 
beneficiary. Each of the defendants, Mrs. Charles E. Tate, the widow, and 
Rosebud Tate, daughter of decedent, claims to be the legal beneficiary entitled to 
the fund. By order of court the plaintiff was permitted to pay the fund (less 
certain expenses) into court and to be discharged from all further liability, leav- 
ing the two defendants to litigate their respective claims. 

Jury trial was waived, and it was agreed that the trial judge should hear the 
evidence, find the facts, and render judgment upon his conclusions of law thereon. 
a The material and pertinent facts found by the judge may be summarized as 
ollows: 

The Junior Order of United American Mechanics is a fraternal benefit society. 
The plaintiff National Council or supreme governing body of the society is a 
corporation organized and existing under the laws of the state of Pennsylvania. 
The plaintiff State Council Junior Order United American Mechanics of North 
Carolina is a corporation organized under the laws of North Carolina and is 
the State Council of said society. The plaintiff Burkemont Council No. 44, is 
the subordinate council or lodge of said society, of which deceased was a member, 
and Ernest Bolick, a citizen of Burke county, is the recording secretary of the 
local council. 

That prior to September 29, 1924, Charles E. Tate, the decedent, was duly 
elected, initiated, and admitted to membership in said Burkemont Council No. 44, 
and thereupon said society, acting through its Funeral Benefit Department, 
contracted and agreed with the decedent that in the event he was a member of 
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said society, in good standing, at the time of his death the said society, acting 
through its Funeral Benefit Department, would pay funeral benefits amounting 
to $500 to the legal dependent of said decedent. Decedent continued to pay his 
dues as a member of said Order until his death in 1931. 

That on September 29, 1924, decedent was living with and supporting his 
wife (defendant Mrs. Charles E. Tate) and his daughter, Rosebud Tate, at his 
home in Morganton, N. C.; that on said date said Rosebud Tate was over 18 
years of age; that in 1925 defendant Rosebud Tate removed to Knoxville, Tenn., 
and thereafter lived separate and apart from the decedent until his death. 

That on September 29, 1924, decedent dictated and signed a paper writing 
in the following words: “I, C. E. Tate, hereby request the Junior Order to pay 
my funeral benefit insurance to my youngest daughter, Miss Rosebud Tate, as I 
consider her my legal dependent, as my wife has other insurance. (Signed) C. E. 
Tate. Witness: T. L. Sigmon.” This paper writing was placed by the then 
recording secretary, R. E. Cox, in the roll book of said local council where the 
name of decedent as a member was written, and where it remained until produced 
in court by the present recording secretary. 

“That there was no written or established rule of the Council at the time as 
to how, by what method, or to whom paper writing affecting its contract of insur- 
ance should be presented or filed other than such as are incident to the duties of 
a Recording Secretary, and the customary procedure of the then Recording Sec- 
retary of placing such papers in the roll book where the names of members were 
recorded. That the by-law of the society providing the method of designating 
a beneficiary, now in force, was not adopted until after the death of decedent.” 

It was admitted in the answer of defendant Rosebud ‘Tate that at the time 
of filing the paper writing referred to with the recording secretary there was no 
rule or regulation of the society affecting the contract of the society, except art- 
icle 7, section 1, of the by-laws, which reads as follows: “Upon the death of a 
member of this council in good standing in the funeral benefit association, his 
legal dependent shall receive $500.00.” 

Upon the facts found, the court below concluded that the decedent had the 
right to designate his legal dependent and to name the beneficiary of his funeral 
benefits, and did so designate defendant Rosebud Tate by the paper writing referred 
to; that the acceptance and filing of said paper writing by the recording secretary, 
with the implied assent of the local council, was binding on the Junior Order 
United American Mechanics and the Funeral Benefit Department, the facts found 
constituting a ratification by the plaintiffs of the act of the recording secretary 
in accepting said paper writing; and that the plaintiffs, by bringing this suit, waived 
all objections as to the method in which the paper writing was filed. Thereupon, 
judgment was rendered that defendant Rosebud Tate was entitled to the fund 
and defendant Mrs. Charles E. Tate appealed. 

Robert W. Proctor, of Marion, for appellant Mrs. Charles E. Tate. 

I. T. Avery, of Morganton, for appellee Rosebud Tate. 

Devin, Justice. 


While there was no written certificate of insurance issued, it was admitted and 
found by the court below that the Junior Order United American Mechanics, a 
fraternal benefit society, acting through its Funeral Benefit Department, contracted 
with Charles E. Tate, the decedent, then a member of the order, that in the event 
he was a member of said society, in good standing at the time of his death, the 
named society, the plaintiff, acting through its Funeral Benefit Department, would 
pay funeral benefits amounting to $500 to the legal dependent of said decedent. 
It was further admitted that Charles E. Tate died in 1931, and that up to the time 
of his death he was a member, in good standing, of the Order. The by-laws of 
the society provided that: “Upon the death of a member of this council, in good 
standing in the funeral benefit association, his legal dependent shall receive $500.00.” 
The money has been paid into court. 


Upon the death of the decedent, Who was the legal dependent under the 
terms of the contract and upon the facts found by the trial judge? 

[1] Legal dependent means something more than one who is deriving support 
from another. It imports one who has the right to invoke the aid of the law to 
require support. And the status of a wife living with her husband as being his 





Life] Nat. Council Junior Order U. Am. Mechanics v. Tate 509 


legal dependent, entitled in law to his support, is recognized by our statutes, C.S. 
§§ 6508, 4447. 

[2] In the case of Vaughn v. United American Mechanics, 136 Mo.App. 362, 
117 S.W. 115, 116, a suit by the mother of the decedent to recover under a contract 
by this same plaintiff to pay the insurance to his legal dependent, the court used 
this language: “The term ‘legal dependent’ is used in a more limited sense than 
that of ‘lawful dependent,’ which would include all persons except those who might 
occupy an unlawful relation to the insured. * * * There was no legal duty imposed 
by law on the insured to support his mother, yet at the same time it would have 
been lawful for him to have done so. A man’s legal dependents are his wife and 
minor children, and the law imposes upon him the duty to support them. The term 
‘legal’ means that which is according to law. * * * It does not mean permitted by 
law, but means created by law.” 

In Appelbaum vy. Commercial Travelers, 171 N.C. 435, 88 S.E. 722, it was held 
that when the constitution of the fraternal benefit association limited the beneficiary 
to a person dependent on the member, this meant legally dependent, and that a wife 
by a bigamous marriage, though named in the certificate of insurance as beneficiary, 
was not entitled to the insurance. 

It is admitted that defendant Mrs. Charles E. Tate had continuously lived with 
decedent during the entire period and up to the time of his death, and that defend-- 
ant Rosebud Tate, since 1925, had continuously lived separate and apart from him 
and in another state. 

However, defendant Rosebud Tate contends that by the paper writing signed 
by decedent September 29, 1924, in which he requested the order to pay his 
insurance to his daughter, as his legal dependent, he designated her as his legal 
dependent, and that this written designation to that effect, filed by the recording 
secretary of the local council in the roll book, was impliedly assented to by the 
local council, and that this had the effect of binding the Funeral Benefit Depart- 
ment of the order, and that by bringing this action plaintiffs have ratified and 
acquiesced in this designation. 

But the facts found do not justify this conclusion. It does not appear that 
there was any provision in the rules and by-laws of the order that would give 
effect to this written request of a member made subsequent to the contract, and 
filed with the recording secretary of the local council, that the insurance be paid 
to a person whom he mistakenly designated as his legal dependent. The contract 
at the time it was entered into made the benefits upon his death receivable only 
by his legal dependent. 

[3, 4] Ordinarily, a member of a fraternal benefit society may change the 
beneficiary in his policy or contract of insurance, unless restricted by some pro- 
vision of law, or by some rule of the order (Pollock v. Household of Ruth, 150 
N.C. 211, 63 S.E. 940); but in this case there was an attempt on the part of the 
member erroneously to define his legal dependent, and to designate one who 
does not come within the meaning of the term. 

“When a person’s eligibility as a beneficiary depends upon his sustaining a 
particular relation to the member, his eligibility is generally determinable as of 
the member’s death.” 45 C.J. 167. 

[5, 6] The institution of action by the plaintiffs, where two rival claimants 
threaten suit, cannot be held to constitute ratification or waiver. Keener v. 
Grand Lodge, A. O. U. W., 38 Mo.App. 543. The defendant Rosebud Tate had 
ceased to be in any sense dependent upon the decedent for six years prior to and 
at the time of his death, His wife alone could be held to be his legal dependent, 
and under the terms of the contract is the one entitled to the funeral benefits 
upon his death, and to the fund now in the hands of the court. 

We conclude that there was error in the court below in holding, under the 
facts presented, that defendant Rosebud Tate was entitled to the fund, and the 
judgment to that effect must be reversed. 

Winborne, J., took no part in the consideration or decision of this case. 
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WILLIAMS v. PHILADELPHIA LIFE INS. CO. No. 449. 
Supreme Court of North Carolina. Nov. 24, 1937. 
193 Southeastern Reporter 728. 
1. BURDEN OF PROOF. 
In beneficiary’s action on life policy, burden of proof was on beneficiary to 
make out her case. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 
2. BURDEN OF PROOF. 

_ Where beneficiary suing on life policy made prima facie case, duty of meeting 
prima facie case in order to avoid hazard of adverse verdict was cast on insurer, 
but burden of proof was not shifted to insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 


Appeal from Superior Court, Wake County; Marshall T. Spears, Judge. 

Action by Sadie Fannie Williams against the Philadelphia Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

New trial. 

Civil action to recover on policy of life insurance. 

On October 26, 1921, the defendant issued and delivered to William F. 
Williams a policy of life insurance in the principal sum of $1,000, payable to 
*plaintiff as beneficiary at death of insured, which occurred July 28, 1935. 

Plaintiff alleges that the policy was in full force and effect at the death of 
insured. This is denied by the defendant; it being alleged that the policy had 
lapsed for nonpayment of premiums on October 26, 1931. 

The case was submitted to the jury upon the following controverted issue: 
“3. Was the insurance policy sued upon in full force and effect on the date of the 
death of the insured, as alleged in the complaint?” 

Upon this issue the court instructed the jury: “The burden of proof is upon 
the defendant in this issue to offer evidence to satisfy you by the greater weight 
thereof that this policy was not in full force and effect on that date. (Exception) 
* * * The burden is not upon the plaintiff in this case but upon the defendant. 
(Exception) * * * If the plaintiff has simply satisfied you without having any 
burden * * * it would be your duty to answer the issue, ‘Yes.’” Exception. 

The jury answered the issue in the affirmative, and, from judgment on the 
verdict, defendant appeals, assigning errors. 

DuPree & Strickland, of Angier, for appellant. 

Walter L. Spencer and D. Staton Inscoe, both of Raleigh, for appellee. 

Stacy, Chief Justice. 

[1, 2] Under the pleadings and the form of the issue submitted to the jury, the 
burden of proof was on the plaintiff to make out her case. It is conceded that a 
prima facie right of recovery was established by her evidence. Williamson v. 
Ins. Co., 212 N.C. ——, 193 S.E. 273. The duty of meeting this prima facie case, 
in order to avoid hazarding an adverse verdict, was then cast upon the defendant. 
Lyons v. Knights of Pythias, 172 N.C. 408, 90 S.E. 423; Harris v. National Council, 
Junior Order, 168 N.C. 357, 84 S.E. 405; Wilkie v. National Council, 147 N.C. 637, 
61 S.E. 580; Doggett v. Golden Cross, 126 N.C. 477, 36 S.E. 26. This, however, 
did not change the burden of proof, or the burden of the issue. Brock vy. Ins. Co., 
156 N.C. 112, 72 S.E. 213. 


[3] The burden of the issue does not shift, but the duty of going forward 
with evidence, to avoid the hazard or chance of an adverse verdict, may shift from 
side to side as the case progresses, according to the nature and strength of the 
proofs offered in support or denial of the main fact in issue. White v. Hines, 182 
N.C. 275, 109 S.E. 31; Winslow v. Hardwood Co., 147 N.C. 275, 60 S.E. 1130. The 
burden of proof continues to rest upon the party who, either as plaintiff or defend- 
ant, affirmatively alleges facts necessary for him to prevail in the case. It 1s 
required of him who thus asserts such facts to establish them before he can 
become entitled to a verdict in his favor; and, as to these matters, he constantly 
has the burden of the issue, whatever may be the intervening effect of different 
kinds of evidence, or evidence possessing, under the law, varying degrees of pro- 
bative force. Smith v. Hill, 232 Mass. 188, 122 N.E. 310, 2 A.L.R. 1667. 

[4] The defendant, of course, has the burden of establishing all affirmative 
defenses, whether they relate to the whole case or only to certain issues in the 
case. As to such defenses, he is the actor and has the laboring oar. Austin v. 
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R. R., 187 N.C. 7, 121 S.E. 1; Shepard v. Tel. Co., 143 N.C. 244, 55 S.E. 704, 118 
Am.St.Rep. 796. 

[5] What is and what is not an affirmative defense is not always easy to 
determine. Sometimes it is to be determined by the pleadings, and at others by 
presumptions arising from the evidence adduced on the hearing or from admis- 
sions made during the trial. Spilene v. Mfg. Co., 79 N.H. 326,°108 A. 808. Here, 
the defendant relies upon a defense, affirmative in form perhaps, but which in 
reality merely traverses the allegations of the complaint. 

It is true that in some of the cases expressions are to be found which may 
seem to justify the court’s charge to the jury, unless confined to the particular fact 
situations there presented, but “the duty of the defendant to go forward with his 
proof” is not to be confused with the burden of proof, or the burden of the issue. 
Page v. Mfg. Co., 180 N.C. 330, 104 S.E. 667. 

The distinction between the burden of proof and the duty of going forward 
with evidence was investigated in the case of Speas v. Bank, 188 N.C. 524, 125 
S.E. 398. Much that was there said would seem to be applicable here. 

[6] The rule as to the burden of proof constitutes a substantial right, for, 
upon it, many cases are made to turn, and its erroneous placing is reversible error. 
DeHart v. Jenkins, 211 N.C. 314, 190 S.E. 218; Boone v. Collins, 202 N.C. 12, 161 
S.E. 543; Skyland Hosiery Co. v. Express Co., 184 N.C. 478, 114 S.E. 823. 

For the error, as indicated, a new trial must be awarded. 

New trial. 


CAVANAUGH v. PRUDENTIAL INS. CO. OF AMERICA. 
Court of Appeals of Ohio, Hamilton County. June 21, 1937. 
10 Northeastern Reporter (2d) 1010. 
1. INCONTESTABILITY. 

Where an application for life insurance provides that, if the first full premium 
is paid, the insurance shall take effect from date of the application, and first full 
premium is paid, the date of the application is the “date of issue” within a policy 
provision that it shall be incontestable after one year from date of issue. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2, DATE OF ISSUE. ; 

The date of issue of an insurance policy within a provision therein that it 
shall be incontestable after one year from date of issue is a question of law, 
where the facts are undisputed. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Action by Helen J. Cavanaugh, executrix, against the Prudential Insurance 
Company of America, with which was consolidated an action by the Insurance 
Company against Helen J. Cavanaugh. From a judgment in favor of Helen J. 
Cavanaugh, the Insurance Company appeals.—[Editorial Statement.] 

Affirmed. 

Heintz & Heintz, of Cincinnati, for appellant. 

C. R. Beirne, of Cincinnati, for appellee. 

Ross, Presiding Judge. ; 

This case is here on appeal on questions of law from the court of common 
pleas of Hamilton county. 

The questions presented involve the construction of the terms of insurance 
policies upon the life of the appellee’s decedent. 

The Prudential Insurance Company of America filed a suit to cancel these 
policies for the reason that fraud had intervened in the inception of the contracts 
of insurance. 

_ [1] It is the contention of the plaintiff-appellee, Helen J. Cavanaugh, execu- 
trix in this suit upon the policies, that this action was filed after the period of 
contestability provided in the policies had expired. 

The suit upon the policies and the suit to cancel were consolidated in con- 
formity with a suggestion of this court made in an opinion in a former con- 
sideration of these cases. 50 Ohio App. 425, 198 N.E. 489. 

The determination of the validity of the contention as to the present right 
to prosecute the action to contest and to interpose the defense of fraud depends 
primarily upon the language of the application attached to the policies, which 
latter instruments contain a statement that “This policy together with the 
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application, a copy of which is attached hereto, contains and constitutes the 
entire contract between the parties hereto. * * * ” In the application so 
attached appears the following statement: “I hereby declare that all the state- 
ments and answers to the above questions are complete and true, and I agree 
that the foregoing, together with this declaration, shall constitute the application 
and become_a part of the contract of insurance hereby applied for, provided a 
copy hereof shall be attached hereto. I further agree that the policy herein 
applied for shall be accepted subject to the privileges and provisions therein 
contained, and that unless the full first premium is paid by me at the time of 
making this application the policy shall not take effect until issued by the com- 
pany and received by me, and the full first premium thereon is paid while the 
health and occupation of the life proposed are the same as described in this 
application. It is understood and agreed, however, that if at the time of signing 
this application first full premium is paid, the insyrance shall take effect from 
the date of this application, in accordance with the provision of the policy hereby 
applied for, provided the life proposed is in sound health on the date of this 
application and provided this application is approved and accepted at the home 
office of the company, in Newark, New Jersey, under the plan, for the premium 
paid and the amount of insurance applied for.” 

There is no dispute that the full first premiums were paid upon the date of 
the application, and the policies therefore took effect from the date of the 
application, November 7, 1932. 

Now the clause in the policies providing for incontestability is as follows: 
“Incontestability. This policy shall be incontestable after one year from its date 
of issue, except for non-payment of premium, but if the age of the insured be 
misstated the amount or amounts payable under this policy shall be such as the 
premium would have purchased at the correct age.” 

The suit to cancel the policies was brought more than one year after the 
date of the application, to wit, on December 16, 1933. 

Now is the “date of issue” the same as the date when the “insurance shall 
take effect”? 

We see no reason why it should not be so and we so hold. 

[2, 3] The necessary facts being undisputed, the question becomes one of 
law, and although the jury in answer to a special interrogatory found the date 
of issue to be December 12, 1932, we conclude that such circumstance cannot 
be considered prejudicial to the appellant. 

The dates of the policies are not controlling, in view of the language of the 
applications and policies. The dates of the policies here considered were 
November 19, 1932. 

There can be no question that, disregarding the claim of the company as to 
fraud, the policies were in full force and effect upon the date of the application. 
The liability of the company then attached. 

In Mutual Life Ins. Co. of New York v. Hurni Packing Co., 263 U.S. 167, 44 
S.Ct. 90, 31 A.L.R. 102, 68 L.Ed. 235, the court’s conclusions are expressed in 
the following paragraphs of the syllabus: 

“1, In case of ambiguity in a life insurance policy, that construction is to be 
adopted which is most favorable to the insured. 

“2. The word ‘date,’ as applied to a written instrument, signifies primarily 
the time specified therein. 

“3. Where a life insurance policy declared that it should be incontestable, 
except for nonpayment of premiums, provided two years should have elapsed 
‘from its date of issue,’ held, that the date intended was the one specified in the 
policy, although this (by agreement of the parties) was earlier than the dates of 
actual execution and delivery.” 

Our conclusion that the period of contestability has expired renders con- 
sideration of the other matters assigned as errors unnecessary. 

The judgment is affirmed. 

Judgment affirmed. 

Hamilton and Matthews, JJ., concur. 
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ZILLICH v. JOURNEYMEN BARBERS’ INTERNATIONAL UNION 
OF AMERICA. 
Court of Appeals of Ohio, Hamilton County. Jan. 11, 1937. 
11 Northeastern Reporter (2d) 262. 


LAPSE. 

Under provision of fraternal benefit union’s constitution which barred any 
member from receiving benefits unless dues for month in which sickness or death 
occurred were paid on or before first day of such month, and which provided 
further that acceptance of past dues was merely to enable member to place himself 
in good standing in the future, “estate of member who was habitually irregular in 
payments and on July 20 paid dues for the preceding month, for the month of 
July, and for the two ensuing months, was not entitled to benefits for death which 
occurred six days after such payment had been made. 

(For other case, see Insurance, Dec. Dig. § 755[4].) 

Action in the Municipal Court of Cincinnati by Anna Zillich, administratrix 
of the estate of Paul Zillich, deceased, against the Journeymen Barbers’ Inter- 
national Union of America. Judgment for plaintiff was reversed by the Common 
Pleas Court, and the plaintiff appeals—l[Editorial Statement.] 

Affirmed. 

Clarence H. Hallman, of Cincinnati, for appellant. 

Edwin G. Becker and Alvin M. Loeb, both of Cincinnati, for appellee. 

HamILton, Judge. 

Appellant, Anna Zillich, administratrix of the estate of Paul Zillich, deceased, 
filed an action in the municipal court of Cincinnati, seeking to recover death 
benefits, claimed to have accrued by reason of his membership in the Journeymen 
Barbers’ International Union of America, appellee. The trial resulted in judgment 
for the administratrix. On error to the common pleas court, that court reversed 
the judgment of the municipal court and entered judgment for the appellee herein. 
From that judgment, appeal on questions of law is brought in this court, seeking 
a reversal of the judgment of the common pleas court and an affirmance of the 
judgment of the municipal court of Cincinnati. 

Paul Zillich, deceased, was a member of the unincorporated Journeymen 
Barbers’ International Union, which is a voluntary organization. Zillich had 
been a member for more than twenty years. The right to recover the benefits 
depends on the construction of sections 35 and 131 of the constitution of the union, 
which provide: 

“Sec. 35. No member shall be entitled to sick benefits for a sickness beginning 
during a month in which dues are not paid in accordance with Section 131, and 
dues shall be paid in accordance with Section 131 (on or before the first (1st) day 
of each month) during entire duration of sickness. Failure to pay dues as 
prescribed during sickness shall debar the member from receiving further sick 
benefits during entire duration of such sickness or from payment of death benefit 
in the event of death. Acceptance of dues by the local after the due date 
thereof shall not be deemed a waiver of the foregoing provision.” 

“Sec. 131. Every active beneficiary member must pay to his local union not 
less than $1.50 per month, and it shall be the absolute duty of said member to see 
that the secretary receives the dues on or before the first day of the month for 
which they are due, except when the first day of the month falls on Sunday or 
a holiday, when the following day shall be considered the first. No member shall 
he entitled to benefits unless dues are paid as herein provided for, notwithstanding 
any custom to the contrary that may be followed in any local union. 

“(Example) Dues for the month of March must be paid on or before March 
1, April dues or or before April 1, etc. 


“The acceptance of dues by the local after the date on which the same became 
due shall not, in spite of any custom or habit to the contrary, be deemed a waiver 
of the requirement to pay dues on or before the first day of the month and shall 
in no event entitle such member to sick or death benefits and such dues paid after 
they have become delinquent shall be deemed to have been accepted“merely for the 
purpose of enabling the member to place himself in good standing at a future time. 
Express notice is hereby given every member and every beneficiary of every mem- 
ber that neither sick nor death benefits will be paid in all cases where dues have 
not heen paid strictly in accordance with the provisions of this constitution.” 
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Payments were made by Zillich irregularly. He would pay two or three 
months dues at one time, some in arrears and some in advance. In 1934 he had 
failed to pay his dues in advance for June and July. On July 20, 1934, he paid 
dues for the past month of June and the months of July, August, and September. 
Six days after making this payment he died. We, therefore, have the situation 
that, under the provisions of sections 35 and 131, his estate would not be entitled 
to sick or death benefits, since the constitution expressly provides: “The acceptance 
of dues by the local after the date on which the same became due shall not, in 
spite of any custom or habit to the contrary, be deemed a waiver of the requirement 
to pay dues on or before the first day of the month and shall in no event entitle 
such member to sick or death benefits. * * * ” 

It is claimed by the appellant that the due date of the payment of dues could 
be waived and that there had been established a custom by which the deceased paid 
irregularly, and the payments being accepted by the association constituted a waiver 
of the due date. 

There are cases holding that the date may be waived by acceptance of payments 
after the due date, notwithstanding a provision in the constitution and by-laws of 
such society against waiver. In those cases, we do not find the provision specific 
as to the purpose for which the delinquent payment is received by the association 
or company insurer. The theory in those cases is that, when payment is received, 
it is received for the purpose of protection as to benefits. Section 131 in the con- 
stitution of the appellee provides that the acceptance of “such dues paid after they 
have become delinquent shall be deemed to have been accepted merely for the 
purpose of enabling the member to place himself in good standing at a future time.” 
(Italics ours.) Thus, the purpose of the receipt and acceptance of the payment 
of delinquent dues is provided for. The deceased, when he hecame a member, 
subscribed to these sections of the constitution and had full knowledge of the 
same and their contractual character, and by no liberal construction can the court 
place a different construction upon this provision than that expressly required by 
the language of the constituion. The constitutional provisions regarding the situa- 
tion in the case at bar are in plain, understandable language, and the purpose of 
accepting the delinquent dues is as clearly expressed as any other part of the 
constitution. 

Under the terms of the constitution, when the deceased member failed to ppy 
his dues for the month of July on or before the first day of that month, he was 
barred from receiving any sick or death benefits as such member for that month. 
3y the payment of dues during the month, he placed himself in good standing 
to make the required payments for the succeeding month, without having heen 
dropped from ,the rolls. 

Under the terms of the sections quoted and the facts of the case, we do not 
find any waiver which would entitle the deceased member’s estate to recover for 
death benefits. 

The court of common pleas was therefore correct in reversing the judgment 
of the municipal court of Cincinnati. The judgment of the court of common 
pleas is affirmed. 

Judgment affirmed. 

Tatgenhorst, P. J., and Ross, J., concur. 


OCCIDENTAL LIFE INS, CO. vy. MINTON. No. 27407. 
Supreme Court of Oklahoma. Oct. 19, 1937. 
Rehearing Denied Nov. 23, 1937. 
73 Pacific Reporter (2d) 440. 
3. CONSIDERATION. 

Where insured’s divorced wife, who was beneficiary, continued to pay 
premiums on benefit certificates, the proceeds of which were eventually paid to 
insured’s second wife, risk which attached to certificates on their issuance con- 
stituted consideration for premiums, and beneficiary was precluded, in action for 
money had and received, from recovering back premiums paid on ground that 
payment was without consideration (15 Okl.St.Ann. § 106, St.1931, § 9440). 

(For other cases, see Insurance, Dec. Dig. § 743.) 

Syllabus by the Court. 
1. A person cannot be liable for a fraudulent misrepresentation unless he 
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made it himself or authorized another to make it for him, or in some way par- 
ticipated therein. 

2. Where a valid policy of life insurance has been issued and the risk has 
once attached, there is a valuable consideration, and an action for money had 
and received will not lie to recover back the premiums paid. 

Appeal from District Court, Kingfisher County; J. W. Bird, Judge. 

Action by Rosa Minton against the Occidental Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed, with directions. 

George C. Abernathy, Edward Howell, and Kenneth Abernathy, all of 
Shawnee, for plaintiff in error. 

T. R. Blaine, of Kingfisher, for defendant in error. 

Hurst, Justice. 

This is an action by Rosa Minton to recover from the defendant, Occidental 
Life Insurance Company, premiums she had paid on two benefit certificates on the 
life of her former husband. The record shows that in 1910 the Western Mutual 
Life Association, a California fraternal insurance corporation, issued two benefit 
certificates aggregating $3,000 on the life of Oscar H. Minton, in which the 
plaintiff Rosa Minton was made beneficiary, and the policies were delivered to 
her by her husband, and she retained them in her possession until after his 
death. In 1919, Rosa Minton and Oscar H. Minton were divorced. In 1921, 
Oscar H. Minton married Minnie Minton, and one son was born as a result of 
that marriage. Oscar H. Minton died in 1931. 

After the divorce of Rosa and Oscar H. Minton, Rosa Minton wrote to the 
Western Mutual Life Assocation asking if she could collect the amount of the 
benefit certificates in the event of his death, and the secretary replied: “In 
answer to yours of recent date, a divorced wife has an insurable interest in the 
life of her divorced husband and if the insurance were payable to you and he 
should die, you would get the money. However he has a right to change his 
beneficiary without your consent.” 

Rosa Winton also wrote the Commissioner of Insurance of Oklahoma, and 
was advised by him that in his opinion she could collect the insurance in the event of 
the death of her former husband. On the strength of said letters, Rosa Minton 
continued to pay the premiums on said benefit certificates. In 1927, the Western 
Mutual Life Association entered into a contract with the defendant Occidental 
Life Insurance Company, under which the latter assumed the liabilities of the 
former on the benefit certificates on the life of Oscar H. Minton. 

After the death of Oscar H. Minton, a dispute arose as to who was entitled 
to the $3,000 covered by said benefit certificates, and Minnie Minton filed an 
action in Pottawattamie county against the Occidental Life Insurance Company 
to recover the amount of said certificates, and made Rosa Minton a party 
defendant, and she filed an answer and cross-petition claiming the $3,000. The 
Occidental Life Insurance Company filed an answer admitting liability, and 
asking that it be permitted to pay the money into court and be released from 
further liability, which request was granted and the money was paid to the court 
clerk, and an order was entered discharging the company from further liability 
under the certificates. The trial court held that Minnie Minton and her minor 
son were entitled to the proceeds from said benefit certificates, and entered 


judgment in their favor and against Rosa Minton. An appeal was taken from 
that judgment to this court, where the judgment was affirmed. Minton v. 
Minton (1934) 170 Okl. 274, 39 P.(2d) 538. The case was remanded to the lower 
court and the amount due under the benefit certificates was paid by the court 
clerk to Minnie Minton and her son in compliance with the judgment of the 
district court and the mandate of this court. 


After the money had been so disbursed, Rosa Minton demanded that the 
defendant, Occidental Life Insurance Company, refund to her the premiums she 
had paid, and when the company refused to comply with her demand she filed 
this action. From judgment in her favor for the full amount of premiums so 
paid by her with interest thereon, the Occidental Life Insurance Company has 
appealed to this court. 

The defendant, in its brief, first contends that the policies are valid, and then 
urges the proposition that the insurance company is entitled to retain premiums 
paid upon valid policies. Defendant further contends that there was no fraud 
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by reason of the letter written by the Western Mutual Life Association to 
plaintiff regarding her right to the proceeds, as a divorcee, and in any event, no 
fraud, by reason thereof, could be imputed to the defendant. 

The plaintiff admits that the policy is valid. She contends, however that 
the letter referred to constitutes fraud on the part of the Western Mutual Life 
Association, for which the defendant is liable by reason of its written assump- 
tion of the obligations of the policies, but further argues that proof of fraud, in 
any event, is not necessary for recovery. The theory of the trial court, according 
to the plaintiff, is that the defendant is liable to plaintiff for money had and 
received, because the plaintiff paid the premiums and assessments and received 
no consideration or benefit therefor. In addition to the theory which plaintiff 
says the trial court adopted, it is apparent from the record that the judgment 
might have been based upon fraudulent misrepresentations of defendant and 
for that reason we will consider that issue first. 

[1, 2] Without deciding whether there was any fraud on the part of the 
Western Mutual Life Association as a result of the letter written by its secretary 
to Rosa Minton, the first question is whether such fraud could be imputed to 
this defendant, in any event. In 27 C.J. 7, it is said: “A person cannot be liable 
for a fraudulent misrepresentation unless he made it himself or authorized 
another to make it for him or in some way participated therein.” There is 
nothing in the record to indicate any participation of the defendant company 
in the alleged fraud. Furthermore, we find no evidence reasonably tending to 
show that the defendant knowingly accepted the benefit from the alleged fraud, 
but that it “merely retained what appeared to be the legitimate proceeds of the 
transaction involved,” and cannot, therefore, be held liable; 27 C.J. 11, 12, § 122. 
But it is argued that the fraud is chargeable to the defendant by reason of the 
certificates of assumption, which provide, in part, as follows: “Occidental Life 
Insurance Company, Hereby Guarantees, assumes and will pay all benefits, 
liabilities and obligations under Policy or Certificate No. 13499-A, dated June 
20, 1910, issued or assumed by Western Mutual Life Association, Los Angeles, 
California on the life of Oscar H. Minton (to which Policy or Certificate this 
Guarantee is to be attached and thereof made a part), * * * it being understood 
that all reference in said Policy or Certificate to Western Mutual Life Asso- 
ciation, or other association, its Officers and its Home Office, or principal place 
of business, shall be construed as referring to said Occidental Life Insurance 
Company, its Officers and its Home Office in Los Angeles, California. * * * ” 

It clearly appears from the quoted portion of this agreement that it was the 
intention of the parties for defendant to pay the sums prescribed in the policies of 
Oscar Minton under the conditions therein set forth and to the person entitled 
thereto. It cannot be said that because defendant “Hereby Guarantees, assumes 
and will pay all benefits, liabilities and obligations under Policy” that it assumed 
the liability for any fraudulent representations by the officers of the former 
company. Such would not be a benefit, liability, or obligation under the policy. 


[3] The question, therefore, is whether the judgment of the trial court can 
be supported upon the theory of money had and received, because, as argued by 
plaintiff, she paid the premiums and received no consideration therefor. An 
action for money had and received is an action at law, but is governed by equit- 
able principles, and may be maintained whenever one has money in his hands 
belonging to another, which, in equity and good conscience, he ought to pay over 
to that other. 41 C.J. 28, 29. Avery v. Abraham (1926) 114 Okl. 101, 243 P. 728. 
Thus, such action will lie to recover money that has been paid for a consideration 
which has wholly failed, unless the failure of consideration is attributable to 
some fault on the part of the plaintiff herself. 41 C.J. 35; Kokomo Oil Co. v. 
Bell (1921) 81 Okl. 247, 198 P. 326. Inasmuch as plaintiff paid the premiums and 
by the former judgment herein [Minton v. Minton (1934) 170 Okl. 274, 39 P.(2d) 
538] was precluded from receiving any of the insurance money, it is argued that 
the consideration as to her wholly failed, and she is entitled to the return of 
her money. In support thereof she cites a number of authorities holding that 
where the policy is void ab initio the premiums paid thereunder were without 
consideration and may be recovered. But no authorities are cited which permit 
the recovery of premiums paid under a valid policy as in the case at bar. 
Defendant contends that it is a general rule that when the policy is valid and 
the risk has once attached there is a valuable consideration and the company 
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is entitled to retain the premiums paid. 45 C.J. 62, § 51; 3 Couch on Insurance 
2353, § 709; Somo v. Supreme Court I. O. F., 83 Or. 654, 164 P. 187; Hall v. 
Prudential Insurance Co., 72 Misc. 525, 130 N.Y.S. 355. But as the authorities 
just cited, which are the ones relied on by defendant, are cases where the person 
paying the premiums has a possibility of participating in the proceeds, the 
question remains whether it can be said that there is still consideration where 
the person paying the premiums is precluded by law from receiving any part of 
the proceeds. Consideration exists if there is benefit to the promisor, or detri- 
ment to the promisee. “It is not necessary that a benefit should accrue to the 
person making the promise; it is sufficient that something valuable flows from 
the person to whom it is made, or that he suffers some prejudice or inconven- 
ience, and that the promise is the inducement to the contract.” 13 C.J. 315, § 150; 
Ball v. White (1915) 50 Okl. 429, 150 P. 901; section 9440, O.S.1931 (15 Okl.St.Ann. 
§ 106). Detriment to the promisee is enough without benefit to the promisor. 
Williston on Contracts, Revised Edition, § 102; Dunn v. Thompson (1932) 156 
Okl. 169, 9 P.(2d) 959; Riddle v. Hudson (1917) 68 Okl. 172, 172 P. 921. There was 
a valid contract of insurance between the company and the insured, Oscar Minton. 
When the risk once attached, there was a detriment to the promisee and the 
whole premium was deemed to be earned. Vance, Insurance, p. 318. Thus it 
makes no difference who paid the premium money or who was entitled to the 
proceeds, for there was a valuable consideration for the contract under which 
they were paid. 2 C.J. 1232, § 404. The insurance company has fully performed 
its contract and paid the proceeds as agreed to the person who was adjudged 
to be the one entitled to receive them. There was no failure of consideration, 
and we cannot say that defendant has money in its hands, which, in equity and 
good conscience, it ought to pay to plaintiff. 

There is no theory upon which plaintiff is entitled to recover under the cir- 
cumstances as disclosed by the record, and we find it unnecessary to discuss the 
other propositions of plaintiff which answer additional defenses advanced by 
defendant. 

The judgment is reversed, with directions to enter judgment in favor of 
defendant. 

Osborn, C. J., Bayless, V. C. J., and Phelps and Corn, JJ., concur. 


NEW YORK LIFE INS. CO. v. WILSON. No. 27728. 
Supreme Court of Oklahoma. Oct. 19, 1937. 
Rehearing Denied Dec. 7, 1937. 
73 Pacitic Reporter (2d) 1133. 
1. CHANGE OF BENEFCIARY. 

Under life policy providing that insurer’s indorsement of change of beneficiary 
should relate back to date insured signed notice of change regardless of whether 
insured was living at time of indorsement, where insurer received insured’s 
application for change prior to insured’s death, but did not receive policy until 
subsequent to death, change of beneficiary subsequently indorsed on policy was 
effective in favor of new beneficiary’s guardian to whom insurance had been 
paid, as against claim of insured’s administrator. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. CHANGE OF BENEFICIARY. 

Provisions in life policy prescribing mode for change of beneficiary are for 
benefit of insurer and may be waived by it in absence of any vested interest of 
beneficiary, and insurer alone can object to change on ground that it was not 
indorsed on policy during insured’s lifetime. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Syllabus by the Court. 

1. Provisions in a life insurance policy providing for a change of beneficiary 
and prescribing a mode for,such change are for the benefit of the insurer and 
may be waived by it in the absence of any vested interest of the beneficiary, and 
the insurer alone can object to change of beneficiary on ground that change 
was not indorsed on policy during lifetime of insured. 

2. Where insured executed proper application requesting change of beneficiary 
and mailed same to the home office of the insurer and was there received prior 
to the death of the insured, and policy was not received by the home office nor 
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the notation of change of beneficiary made thereon w#til after the death of the 
insured, the change of beneficiary so made is effective as against the prior 
beneficiary where it is provided in the policy that, after such indorsement, the 
change shall relate back to and take effect as of the date the insured signed said 
written notice of change whether the insured be living at the time of such 
indorsement or not. 

Appeal from District Court, Kay County; Claude Duvall, Judge. 

Suit by R. O. Wilson, administrator, against the New York Life Insurance 


Company, to recover on a policy of life insurance. Judgment for plaintiff, and 
defendant appeals. 


Reversed and remanded with instructions. 

Wilson & Wilson, of Oklahoma City (Louis H. Cooke, of New York City, of 
counsel), for plaintiff in error. : 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, and Felix C. Duvall, 
of Ponca City, for defendant in error. 

Keaton, Wells, Johnson & Barnes, of Oklahoma City, amicus curie. 

Davison, Justice. 

This is an appeal from a judgment of the district court of Kay county. The 
plaintiff, R. O. Wilson, instituted the suit as administrator of the estate of Alfred 
Heinemann, deceased, to recover on an insurance policy in the principal sum of 
$3,000 written by the defendant New York Life Insurance Company upon the 
life of Alfred Heinemann. Judgment was rendered for the plaintiff. The 
defendant appealed. The parties will be referred to as they appeared in the 
trial court. 

This litigation arose over the interpretation of a provision in the insurance 
policy giving the right to the insured to change beneficiary. The record shows 
that the original beneficiary named in the policy was the wife, Blanche Heine- 
mann, who predeceased her husband; that on August 5, 1929, Alfred Heinemann 
executed, on proper forms, his nomination of Bernice Heinemann, his daughter, 
as beneficiary. The nomination was transmitted by an attorney of Newport, 
Ark., to the home office of the insurance company in New York City on the 
date it was executed, and was received September 16, 1929, and the notation of 
changed beneficiary made thereon as per request of August 5, 1929. The insured 
died on August 10, 1929. The new beneficiary, being a minor, Sol Heinemann 
was appointed as her guardian in the state of Arkansas. The guardian having 
made proper proofs of death, the insurance company paid to him, as such 
guardian, $3,034.10. The guardian, Sol Heinemann, had been, on September 13, 
1929, appointed administrator of the estate of the deceased by the county court 
of Kay county, Okl., but had been removed, and the plaintiff, R. O. Wilson, 
appointed in his place and later authorized by that court to institute this suit 
against the insurance company. 

The plaintiff alleges, in his petition, his appointment as administrator, the 
existence of the insurance policy, the death of the original beneficiary, the death 
of the insured and due proof of same and the refusal on part of the insurer to 
pay the amount due the estate under the provisions of the policy and asks for 
judgment. 

The defendant answered, alleging the written request of the insured for 
change of beneficiary, dated August 5, 1929, and admitting that the insurance 
policy was not attached to the request for change of beneficiary and forwarded 
at the same time, but was forwarded thereafter and the change of beneficiary 
noted thereon, and, when so made under the express written terms of the insur- 
ance policy, such change related back to and did take effect as of August 5, 1929, 
the date of the written notice of the change by the insured. The defendant 
further alleged in its answer the appointment of a guardian for the new 
beneficiary in the policy; the proof of death and the payment to such guardian 
of the full amount due under the terms of the policy, and denies any liability 
to the estate of the insured. 


The change of beneficiary clause in question, written into the policy, pro- 
vides: “Change of Beneficiary—The Insured may at any time, and from time to 
time, change the beneficiary, provided this policy is not then assigned. Every 
change of beneficiary must be made by written notice to the Company at its 
Home Office accompanied by the Policy for indorsement of the change thereon 
by the Company, and unless so indorsed the change shall not take effect. After 
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such indorsement the change shall relate back to and take effect as of the date 
the Insured signed said written notice of change whether the insured be living 
at the time of such indorsement or not. In the event of the death of any 
pune? before the insured the interest of such beneficiary shall vest in the 
nsured, 

The correspondence relative to the change of beneficiary, in so far as neces- 
sary to show here, is in substance as follows: A letter dated August 5, 1929, from 
Gustave Jones, attorney of Newport, Ark., stating the inclosure of instructions 
for change of beneficiary in the policy or policies of Alfred Heinemann; that 
the policies were in Ponca City, Okl., and would be forwarded that day for 
indorsement; that he could not give the number of the policy; that Heinemann’s 
wife, the beneficiary named, is dead and he wishes the proceeds paid to his 
daughter, Bernice, as stated in inclosed change of beneficiary. 

The letter, with request for change of beneficiary, shows it to have been 
received at the home office of the company on August 7, 1929. The instructions 
for change of beneficiary, dated August 5, 1929, at Newport, Ark., and addressed 
to the New York Life Insurance Company, on blank form of the company, is as 
follows : 

“The Beneficiary under the accompanying Policy No. 6254323 who is to receive 
the proceeds thereof upon due proof of the death of the insured is hereby 
changed in accordance with the Change of Beneficiary clause thereof to my 
daughter, Bernice Heinemann, such change to take effect only when indorsed 
on said policy by the Company at the Home Office. 

“The policy is not now assigned. 

“Alfred Heinemann, Insured. 
“Sol Heinemann, Witness.” 7 

On August 14, 1929, the insurance company wrote the attorney as follows: 

“Answering your communication of August 5th, please have the insured send 
to us for our files, his affidavit giving the date of the death of his wife, and also 
let us have the policy for indorsement as no change of beneficiary takes effect 
until indorsed on the policy by the Company at the Home Office.” 

The letter then asked for any other policies that might have been issued by 
that company where change in beneficiary might be desired. 

It is the contention of the defendant that the change of beneficiary became 
effective prior to the death of the insured upon receipt at the home office of the 
insurance company of his request for such change, all happening during his life- 
time, notwithstanding the original policy was not sent in at the time for notation 
of such change, for reasons stated in the letter transmitting the same. 

The plaintiff seems to rely, principally, upon the literal interpretation of the 
portion of the change of beneficiary clause which provides: “Every change of 
beneficiary must be made by written notice to the Company at its Home Office, 
accompanied by the policy for indorsement of the change thereon by the Com- 
pany, and unless so indorsed, the change shall not take effect.” 

The plaintiff does not contend that the policy must be inclosed with the 
request for change of beneficiary, but that it was necessary and essential that 
insured should have surrendered or forwarded the policy to the company for 
indorsement of change of beneficiary prior to his death. That was done in the 
instant case even though it did not reach the home office until after the insured’s 
death. 

Very few citations have been presented for our consideration showing where 
this court has had under consideration a similar question. The plaintiff has cited 
Carson v. Carson, 166 Okl. 161, 26 P.(2d) 738, 739, and contends that it is con- 
trolling under the facts in the instant case. 


Let us compare the facts in the Carson Case with the facts in the case at bar. 
In that case the request for change of beneficiary was mailed to the company 
on April 25, 1929. On May 7, 1929, the request for change was returned to the 
insured, suggesting that when the insured obtained possession of the policy he 
should then submit the request for change in beneficiary for the company’s 
consideration with the policy for the necessary indorsement. After the request 
that the original policy be returned, the insured lived for approximately five 
months and took no proceedings to secure the policy from his divorced wife. 
This court held that in returning the request for change in beneficiary the 
company had not waived the strict compliance with the terms of the policy. It 
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further held, that the “provisions in a life insurance policy providing for a 
change of beneficiary and prescribing a mode for such change are for the 
benefit of the insurer and may be waived by it in the absence of a vested interest 
of the beneficiary.” The policy was never delivered for change in beneficiary, 
neither was there, during the life of the insured, any proof or contention sub- 
mitted to the insurance company showing that it was beyond the power of the 
insured to comply ey with the regulation. The court held that the newly 


suggested beneficiary and the estate of the deceased were estopped by faliure 
to comply with the request to deliver the policy. 

[1] In the instant case the company received the application for a change of 
beneficiary on August 7, 1929, with a letter explaining why the policy was not 
inclosed, and on August 10, 1929, the insured died. On August 14, 1929, before 
the company knew of the death of the insured, it wrote to the agent of the insured 
and asked for an affidavit relative to the date of death of the former beneficiary 
and also asked for the policy. No return was made of the application for change 
ot beneficiary and the making of the change was delayed until the policy was 
received. The policy was properly received by the company on September 13, 
1929, and on September 16; 1929, the proper change of beneficiary made thereon. 

The company waived the strict compliance of the rule for changing of 
beneficiary which was written into the policy for the protection of the company. 
The policy provides: “ * * * After such indorsement the change shall relate 
back to and take effect as of the date the Insured signed said written notice of 
change whether the Insured be living at the time of such indorsement or not.” 

In the instant case, it was indorsed after the death of the insured. There 
was no refusal whatever on the part of the company to accept the application 
for change in beneficiary without the policy, while in the Carson Case the court 
said: “On the contrary, the record discleses that the insurance company posi- 
tively declined to recognize the request for a change of beneficiary except upon 
a return of the policy as provided in the contract.” 

It is very apparent from the record that the insured in the instant case did 
all within his power to deliver the policy within the shortest possible time, con- 
sidering the fact that he was in Arkansas and the policy in Ponca City, Okl. In 
the Carson Case this court said: “Three alleged recognized exceptions to the 
general rule are stated * * * The third is, if the insured has pursued the course 
pointed out by the by-laws and had done all in his power to change the 
beneficiary, but before a new certificate is issued he dies, a court of equity will 
decree that to be done which ought to have been done, and act as though the 
certificate had been issued.” 

The policy does not provide that the change of beneficiary is not effective 
until indorsed upon the policy, but does provide: “and unless so indorsed the 
change shall not take effect.” There is no requirement that the indorsement 
be made while the insured is still alive, nor that the policy leave the possession 
of the insured while he is alive or be received by the company while the insured 
is alive. 

It might be said that upon the death of the insured his estate may have had 
a vested interest in the proceeds of this policy. 

Such a right was subject to the action of the company upon receipt of a prior 
notice of change of beneficiary, and by the terms of the contract, if the company 
indorsed the policy in favor of another beneficiary, such indorsement relates back 
to a time prior to the vesting of any interest in the estate. It is not disputed 
that the company may indorse a policy after the death of the insured and be 
effective as of the date that the application for change of beneficiary was 
executed. 

With these observations before us we unhesitatingly conclude that the facts in 
the Carson Case are quite different from the facts in the instant case and the 
holding of this court in the Carson Case is not controlling in the instant case. 


It was said in Northern Life Insurance Co. vy. Burkholder, 131 Or. 537, 283 P. 
739, 743, in discussing the same question: “When the change, or attempted 
change, was made, Marti’s ‘estate’ was in effect himself. There was no adminis- 
trator in existence, and no actual beneficiary in existence, whose consent was 
required. The contract at the time was a two-party contract, the insurer and 
the insured. He could forfeit the policy for non-payment, and there was no 
‘beneficiary’ who could step in and keep up the payments, or claim the right to a 
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paid-up policy equal to the amount of premiums paid. So, between him and his 
estate, there was no distinction. What he did, his ‘estate’ through him consented 
tc, and what he did bound his administrator.” Citing authorities. 

We think this language might well apply in the instant case. 

{2} In Adams v. Adams (Tex.Civ.App.) 78 S.W.(2d) 664, the court held: 

“A change of beneficiary in life policy is regarded as accomplished if insured 
does all that he can reasonably do to perfect change during lifetime. * * * 

“Change of beneficiary for which insured executed application which he 
mailed to insurer, held effective as against original beneficiary, though application 
was not received at insurer’s home office and change was not indorsed thereon 
until after insured’s death. * * * Ri 

“Life policy provision that change of beneficiary is ineffective until indorsed 
on policy may be waived by insurer, and it alone can object to change of 
beneficiary on ground change was not indorsed during insured’s lifetime.” 

These holdings seem to be the rule adopted in this state in Modern Woodmen 
of America v. Terry, 54 Okl. 308, 153 P. 1124, and in many other states in this 
and other districts, among which are included: Ruggeri v. Griffiths, 315 Pa. 455, 
173 A. 396; Brown v. Union Central Life Ins. Co. (Tex.Civ.App.) 72 S.W.(2d) 661; 
Farley v. First Nat. Bank, 250 Ky. 150, 61 S.W.(2d) 1059; Bell v. Criviansky, 98 
Mont. 109, 37 P.(2d) 673; Mutual Life Ins. Co. of New York v. Lowther, 22 Colo. 
App. 622, 126 P. 882. 

Practically all of the citations in the briefs presented are cases where the 
litigation is between two alleged beneficiaries and the insurance company a mere 
stakeholder and neither parties had been paid anything. 

In Levy et al. v. New York Life Ins. Co., 266 N.Y. 570, 195 N.E. 204, the 
insurance company, as in the instant case, had paid the money prior to the 
institution of the action. Notice to change beneficiary was received by the 
company the day before the insured died but the policy was not.received. Several 
months thereafter, the company paid the beneficiaries named in notice of change 
of beneficiaris. The policy permitted the insured to change beneficiaries by 
written notice accompanied by the policy when delivered to insurance company, 
the change not to take effect unless indorsed on the policy by the insurance 
company. The appellate court held that the transaction in question was strictly 
between the defendant company and the insured; that the insured, in exercising 
the right to designate a beneficiary, should not be bound to a strict compliance 
with the provisions of the policy calling for its delivery to the company with the 
change of beneficiary; that the insured had waived the provisions which were 
for his protection; and that the company in paying the proceeds to the widow 
and children had waived those same provisions which were also for its protection. 
The judgment was affirmed. We think the holding in that case applies in the 
instant case and is not distinguished by the fact that in the Levy Case the 
insured had made a will, which in no way affected the matter of changing 
beneficiaries. 

The only other case brought to our attention where the insurance company 
was sued by an alleged beneficiary is the case of Goodrich v. Equitable Life 
Assurance Society of the United States, 111 Neb. 616, 197 N.W. 380. In that 
case the request for change of beneficiary was not received at the home office 
until after the death of the insured due to the fault of the insurance company’s 
agent, and the action of the insurance company in paying the substituted 
beneficiary was sustained even though the company had not received the notice 
of request for change of beneficiary until more than a month after the date of 
the death of the insured. In that case the policy provided that the change in 
beneficiary was not to take place until indorsed on the policy by the company, 
while in the instant case the policy provided that “unless so indorsed the change 
shall not take effect,” but further provided that “after such indorsement, the 
change shall relate back to and take effect as of the date the Insured signed 
said written notice of change, whether the Insured be living at the time of such 
indorsement or not.” 

We think the following rule mentioned by this court in Carson vy. Carson, 
supra, is applicable here: “If the insured has pursued the course pointed out by 
the by-laws and had done all in his power to change the beneficiary, but before 
a new certificate is issued he dies, a court of equity will decree that to be done 
which ought to have been done, and act as though the certificate had been issued.” 
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Especially should such a rule, apply in the instant case, where the insurer 
waived the strict requirement for delivering the policy, which requirement was 
only for its protection, and has already paid the full amount due on the policy. 
This rule is indorsed and made a part of the test in Cooley’s Briefs on Insurance 
(2d Ed.) vol. 7, p. 6455, and has been followed by the various courts therein 
cited as well as in numerous other cases cited in briefs presented herein. 

The judgment of*the trial court not being supported by either the facts or 
the law, same is reversed, and the cause remanded, with instructions that judg- 
ment be entered for the defendant. 

Reversed. 

Osborn, C. J., ard Phelps, Riley, and Gibson, JJ., concur. 


CENTRAL STATES LIFE INS. CO. v. JOHNSON. No. 27150. 
Supreme Court of Oklahoma. Nov. 9, 1937. 
Rehearing Denied Dec. 7, 1937. 
73 Pacific Reporter (2d) 1152. 
1, PAYMENT OF PREMIUM. 

An insured, to be protected, must pay premium at time and in manner specified 
in life policy, unless insurer by its act waives, or is estopped to demand, strict 
fulfillment of policy provisions. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

2. PAYMENT OF PREMIUM. 

The acceptance by insurer of a personal check in payment of premium on life 
policy, is, in absence of contrary intention, conditional upon due payment of 
check, and insured or his beneficiary has burden of proving a contrary intention 
on part of insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 360[4], 646[4].) 

3. CONDITIONAL ACCEPTANCE. 

In action for permanent and total disability benetits under life policy, evidence 
that insurer received personal check in payment of premium, credited amount 
thereof to insured’s account and attempted to collect check, on which payment 
was refused, he/d insufficient for jury on question of whether insurer uncondition- 
ally accepted check as payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 668/8].) 

Syllabus by the Court. 

1. The insured, in order to receive the protection of a life insurance policy, 
is compelled to pay the stipulated premium at the time and in the manner as 
specified in the insurance contract, unless the insurer by its acts waives the same 
or is estopped to demand strict fulfillment of such provisions. 

2. An insurer may accept a personal check in payment of a life insurance pre- 
mium, but such acceptance is conditional, in the absence of contrary intention, upon 
due payment of the check, and the burden is upon the insured or his beneficiary 
to prove a contrary intention on the part of the insurer. 

3. The receipt of a personal check in payment of a life insurance premium, 
the crediting thereof to the insured’s account, and an attempt on the part ot 
insurer in due course to collect the same, do not constitute facts sufficient to 
show an unconditional acceptance of such check as payment of the premium, and 
the submission of such question to the jury on that state of facts constitutes error. 

Apepal from District Court, Woodward County; O. C. Wybrant, Judge. 

Action by Edith L. Johnson, guardian of Joe E. Johnson, an incompetent, 
against the Central States Life Insurance Company, of St. Louis, Mo., upon a 
life insurance policy. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Hatcher & Hatcher, of Ada, and Billings & Sparks, of Woodward, for plaintiff 
in error. j 

Charles R. Alexander, of Woodward, and Lynn Adams, of Oklahoma City, 
for defendant in error. 
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PORTUGUESE BENEFICIAL ASS’N v. XAVIER et al. No. 1304. 
Supreme Court of Rhode Island. Nov. 20, 1937. 
195 Atlantic Reporter 231. 
3. CHANGE OF BENEFICIARY. 

Where by-laws of mutual benefit association stipulated that member changing 
beneficiary was to ask for authorization, but failed to specify manner in which 
authorization was to be obtained or by whom it could be granted, and evidence 
failed to show definite and continuous course of conduct acquiesced in by members 
of the association in the matter of change of beneficiary to establish custom with 
force of by-law, and showed that change was permitted in any manner that succes- 
sive administrations of association saw fit, certificate of association issued pursuant 
to prevailing practice by president and secretary of association and changing 
beneficiary from father to cousin was valid. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) - 

Appeal from Superior Court, Providence and Bristol Counties; Patrick P. 
Curran, Judge. . 

Bill of interpleader by the Portuguese Beneficial Association against Bernar- 
dina Xavier, Mariano Xavier and others. Decree from Bernardina Xavier, and 
Mariano Xavier appeals. 

Affirmed and remanded. 

Tillinghast, Morrissey & Flynn, of Providence, for complainant. 

Joseph H. Coen and George Triedman, both of Providence, for respondent 
Mariano Xavier. 

Joseph A. Hammill, of Bristol, for respondent Bernardina Xavier. 

Capotosto, Justice. 

This is an appeal from a decree of the superior court by the respondent, 
Mariano Xavier, in a bill of interpleader brought by the complainant to determine 
the right to a fund of $500 payable by the complainant on the death of one Manuel 
Xavier. The case was heard on bill, answers, and proof. At the conclusion of 
the testimony, the trial justice found in favor of the respondent Bernardina 
Xavier. 

It appears from the evidence that the complainant is a mutual benefit associa- 
tion that pays a death benefit of $500 to the designated beneficiary of a deceased 
member, provided such beneficiary falls within a limited class, which includes the 
father or “relatives of the family” of the deceased. Manuel Xavier joined the 
complainant association in 1922. At that time he received a death benefit certificate 
in which he named his father, the respondent Mariano Xavier, as the beneficiary. 
On August 1, 1933, expecting death, he made a will and left the sum payable by 
the complainant upon his death to the respondent Bernardina Xavier, his cousin, 
to whom he was engaged, and with whose family he had been living during a 
protracted illness. Immediately after making this will, Manuel sent for the 
president and secretary of the complainant association, and, when they came in 
answer to this call, he directed them to change the beneficiary in the certificate 
from his father, Mariano Xavier, to his cousin, Bernardina Xavier. These direc- 
tions were followed and, within an hour, a duly executed certificate of the 
complainant association, dated August 1, 1933, and naming Bernardina Xavier as 
beneficiary, was delivered to him. Manuel died August 12, 1933; the father, 
Mariano Xavier, then surviving. The certificate which named Bernardina Xavier 
as the beneficiary was found among his papers after his death. 

Mariano Xavier, the father, was not a witness at the hearing in the superior 
court as he was then living with a son in St. Michael, Azore Islands. The original 
certificate of 1922, which named him as Manuel’s beneficiary, was not produced 
nor its whereabouts explained, and it was not surrendered to or canceled by the 
complainant association. Marcel C. Da Mello, who was secretary when the new 
certificate was issued, upon being asked what position the association would take 
if both certificates were presented for payment, answered: “The last one signed 
would be the valid one.” The parties agree that the complainant is liable under 
only one of the two certificates. 


_Counsel for the respondent Mariano Xavier contends that the new certificate, 
which names Bernardina Xavier as the beneficiary, is of no effect, as it was not 
issued by the association in conformity with the provisions of article X, sections 
4 and 5, and article XI, sections 4, 5, and 6 of the constitution, which is really 
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a set of by-laws, and hereafter will be so denominated by us. Sections 4 and 5 
of article X, entitled “Rights of Members,” read as follows: Section 4. “To change 
the beneficiary or beneficiaries to the mortuary bonus.” Section 5. “To ask for 
authorization for change of beneficiary or beneficiaries to the mortuary bonus.” 

In article XI, sections 4, 5, and 6, provision is made for the mortuary bonus 
fund, the payment thereof to the person named in the certificate and the limitation 
of the class from which the beneficiary may be selected. We have scanned the 
by-laws and can find no provision that specifies in what manner the “authorization,” 
referred to in article X, section 5, is to be asked for, or by whom it is to be 
granted. In the face of this situation, counsel for Mariano Xavier urges upon 
us that the “authorization” mentioned in that section must be secured in accordance 
with the custom of the association. He then argues that the custom of the asso- 
ciation, as shown by the testimony, was that a request from a member for a change 
of beneficiary must be made to the association and that such a request, when so 
made, must be submitted to and voted on at a meeting of the members. 

In view of this contention, We have examined the testimony on this point 
with the following result. There is no real evidence of any custom between 1922, 
when the deceased joined the association, and 1926. During the years 1926 and 
1927, there is some testimony from the then secretary that a request for a change 
of beneficiary was usually brought to the attention of the members at a meeting 
of the association and the change recorded, sometimes with, and at other times 
without, a vote. From 1928 to 1932 there is no testimony either way. The presi- 
dent and secretary, who were in office between 1932 and 1934, testified that in those 
years the practice was for them to issue a new certificate whenever a member 
desired to change his beneficiary without any further action on the part of the 
association. It is well to recall at this point that the certificate in favor of 
Bernardina Xavier was issued on August 1, 1933, while these officers were in 
office. Since 1934, a written application by a member who desires to change his 
beneficiary has been sufficient to authorize the president and secretary to issue a 
new certificate in compliance with the member’s request, without further proceed- 
ings. 

[1, 2] Throughout all these years article X, sections 4 and 5 of the by-laws 
have remained unchanged. The testimony utterly fails to establish any custom in 
reference to a change of beneficiary. A custom which will enter into and affect 
the rights and liabilities of persons in their dealings with each other must be 
definite, uniform, well known, and generally acquiesced in, so that the party sought 
to be charged thereby may be presumed to have had knowledge of and acted in 
reference to it. Magyar v. Pennsylvania R. Co., 294 Pa. 585, 144 A. 765; Manzke 
v. Goldenberg, 149 Mo.App. 12, 129 S.W. 32. In ‘Wilcox v. Wood, 9 Wend. (N.Y.) 
346, at page 349, the court defined custom as “a law established by long usage.” 

[3] The evidence before us does not show any definite, uniform, and continuous 
course of conduct acquiesced in by the members of the association in the matter 
of a change of beneficiary to estalish a custom with the force of a by-law, nor 
is it even sufficient to serve as an interpretation by the parties of article X, section 
5. Rather do we find from the testimony that the association had no fixed policy 
in respect to a change of beneficiary, and that such a change was effected at various 
times in any manner that the successive administrations might countenance. The 
evidence clearly establishes that the new certificate, which names Bernardina Xavier 
as the beneficiary, was issued according to the practice that prevailed in the asso- 
ciation at the time of its issue. 


The respondent ‘Mariano Xavier further contends that where a by-law or, 
as in this case, a custom which had acquired the force of a by-law is exclusive 
upon the subject, so that either the by-law or the custom is a part of the contract 
between the association and its members, a change of beneficiary can be effected 
only by complying with such by-law or custom; and that the association, by filing 
a bill of interpleader, cannot thereby waive the rights of interested parties, even 
though it may waive rights of its own which it might have asserted if it had not 
elected to proceed by interpleader. In support of this contention he cites a number 
of cases, among which are Modern Woodmen of America v. Headle, 88 Vt. 
37, 90 A. 893, L.R.A.1915A, 580; Fink v. Fink, 171 N.Y. 616, 64 N.E. 506, and 
Grand Lodge, A. O. U. W. of Maine v. Martin (Grand Lodge, A. O. U. W. of 
Maine v. Penney), 118 Me. 409, 108 A. 355. The respondent Bernardina Xavier, 





Life] State Reserve Life Ins. Co. v. Carter 525 


on the other hand, argues that, as between claimants, the bringing of a bill of 
interpleader constitutes a waiver of the right to insist that the change of beneficiary 
shall be effected only in substantial conformity with the terms of the contract 
between the association and its members. She so interprets the decisions of this 
court in John Hancock Mutual Life Ins. Co. v. White, 20 R.I. 457, 40 A. 5; John 
Hancock Mutual Life Ins. Co. v. Bedford, 36 R.I. 116, 89 A. 154; State Mutual 
Life Assurance Co. v. Bessett, 41 R.I. 54, 102 A. 727, L.R.A.1918C, 961. We 
express no opinion as to the correctness of this interpretation. 

[4] Both parties are mistaken in discussing the effect of a bill of interpleader 
as a waiver of required conditions, for the simple reason that under the facts 
in this case the question of waiver is not an issue. It is unnecessary for us to 
consider the authorities submitted by either party, and much less to determine 
whether the decisions of this court cited by the respondent Bernardina Xavier 
are in accord, distinguishable from, or in conflict with, the authorities from other 
jurisdictions. The new certificate, naming Bernardina Xavier as the beneficiary, 
was issued in conformity with the practice in respect to a change of beneficiary 
that the association was following at the time of issue. This constituted a suff- 
cient “authorization” by the association itself to fully satisfy the provision of article 
X, section 5, of the by-laws. There can be no question of waiver under these 
circumstances. 

For the reasons stated, our conclusion is that the respondent Bernardina Xavier 
is the beneficiary of Manuel Xavier, and, as such, is entitled to the fund in issue 
in this case. 

The appeal is denied and dismissed, the decree appealed from is affirmed, and 
the cause is remanded to the superior court for further proceedings. 


STATE RESERVE LIFE INS. CO. v. CARTER. No. 1677. 
Court of Civil Appeals of Texas. Waco. Oct. 21, 1937. 
Rehearing Denied Nov. 11, 1937. 
109 Southwestern Reporter (2d) 781. 
1, AMBIGUITY. 
Doubtful provisions of insurance policies must be construed most favorably 
to insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. POLICY LOAN. 

Under life policy containing provision for loan at end of first year and 
another provision for loan only after second year, and requiring insured, in order 
to procure loan, to assign and deposit policy as collateral and to pay interest in 
advance, insured was not entitled to loan at end of first year without compliance 
with such requirements, as against contention that requirements should be dis- 
regarded because policy was ambiguous as to time when loan was available. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

3. POLICY LOAN. 

Under life policy providing for loan, insurer is not required to make loan and 
automatically apply proceeds thereof to payment of premiums, in absence of 
request by insured, and in absence of express provisions therefor in policy. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

4. POLICY LOAN. 

Under life policy containing provision for loan at end of first year and another 
provision for loan only after second year, and requiring insured, in order to 
procure loan, to assign and deposit policy as collateral and to pay interest in 
advance, where insured did not apply for loan, failed to pay premium, and died 
during second year, beneficiary could not recover on policy on theory that insured 
was entitled to loan, which insurer should have applied to payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Appeal from District Court, McLennan County, Fifty-Fourth District; D. W. 
Bartlett, Judge. 

Action by Mrs. Ola Pearl Carter against the State Reserve Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Reversed and rendered. 
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Robt. Harrison, of Fort Worth, for appellant. 

Nat Harris and Mabel Grey Howell, both of Waco, and Vernon Goodall, of 
San Antonio, for appellee. 

ALEXANDER, Justice. 

This suit was brought by ‘Mrs. Carter against State Reserve Life Insurance 
Company to recover on a life insurance policy in the sum of $2,500, issued on the 
life of plaintiff's deceased husband, M. O. Carter. The case was submitted to 
the court on an agreed statement of facts and judgment was rendered for the 
plaintiff. The defendant appealed. 

The policy in question was issued and delivered on October 1, 1931. It 
provided tor the payment of a premium of $92.90 annually in advance but permitted 
the insured to elect to pay the premiums quarterly. The premium for the first 
year was paid when the policy was delivered. The insured died November 26, 
1932, without ever having paid any further or additional premiums on the policy. 
The insurance company defended on the ground that the policy had lapsed for 
failure to pay the second annual premium. It is appellee’s contention that the pol- 
icy was extended and kept in force by virtue of the automatic loan provisions 
thereof. Page 3 of the policy contained the following provisions: 

“Table of Loan and Non-Forfeiture Values 

“The amounts shown in this table are available according to the provision 
on second page, provided there is no indebtedness on account’ of this policy. 

“Subject to the terms and conditions of provision for ‘Cash Loans’ on page 
2, a loan value of $40.00 will be available at the end of the first policy year, and 
a loan value of $82.00 will be available at the end of the second policy year: 
provided, either loan shall be applied toward payment of the succeeding annual 
premium.” 

Following the above provisions was a table of loan values showing the amount 
that would be available each year after the payment of the annual premium for 
three years, but it did not contain any item showing the amount that would be 
available during the first or second year. Page 2 contained the following provi- 
sions : 

“Cash Loans 

“After the expiration of the second policy year, and while this policy is in 
force, the legal owner may borrow upon this policy, by assigning and depositing 
it as collateral according to the company’s form, all or part of its loan value as 
shown in Table on page 3, provided that all indebtedness and the premium up to 
and including the end of the policy year in which loan is made, and interest for 
the same period at the rate of 6% per annum, are paid in advance.” 

It is conceded that the insured never requested the insurance company to make 
a loan on the policy for the purpose of paying the premiums or for any other 
purpose. In fact, the record discloses that on October 23, 1932, after the second 
annual premium had accrued, the insured wrote the insurance company that he 
desired to drop the policy. The insurance company replied, urging him to pay 
the premium and keep the policy in force, but no further communication was had 
from him with reference to said policy. 

{1, 2] It is the contention of appellee that there is a conflict between the 
above provisions taken from page 2 of the policy and those taken from page 3 
thereof, in that the stipulation for “Cash Loans,” as found on Page 2, provides 
for loans only after the expiration of the second policy year, whereas page 3 
provides for a loan of $40 at the end of the first policy year. From this it 1s 
contended that, in keeping with the general rule that doubtful provisions of 
insurance policies must be construed most favorably to the insured, we should 
ignore the restrictive provisions with reference to the steps necessary to secure 
a loan, as set out on page 2 of the policy under the heading “Cash Loans,” and 
hold that, without any compliance with said restrictive provisions by the insured 
and without any request from him, the insurance company was automatically 
required to make a loan of $40 at the end of the first policy year and apply same 
to the payment of the quarterly premium for the purpose of preventing a lapsation 
of the policy. We cannot agree with this contention. The only material dif- 
ference between the two provisions is that one of them provided for a loan at the 
end of the first year and the other did not. Resolving this doubt in favor of 
the insured, we hold that he was entitled to the loan of $40 at the end of the first 
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policy year, but such loan was available to him only upon compliance with the 
conditions stipulated in the very language creating the right; that is, that the 
right was subject to the terms and conditions of the provisions for “Cash Loans” 
on page 2 of the policy, which required him to assign and deposit the policy as 
collateral to secure the loan and to pay the interest on the loan in advance. He 
did not comply with these provisions and therefore was not entitled to the loan. 
State Reserve Life Insurance Co. v. Hill (Tex.Civ.App.) 93 S.W.(2d) 485. 

[3] In the absence of express provisions therefor, the insurance company was 
not required to make the insured a loan and automatically apply the proceeds 
thereof to a continuance of the policy in the absence of a request from him. 
Dillehay v. Texas Life Insurance Co. (Tex.Com.App.) 107 S.W.(2d) 369; Great 
Southern Life Insurance Co. v. Wester, 127 Tex. 274, 92 S.W.(2d) 238. 

[4] Since the insured did not pay any part of the second annual premium and 
was not entitled to have the loan value of the policy applied toward the payment 
of the same, the policy lapsed because of the failure to pay the premiums as pro- 
vided for therein. 

The judgment of the trial court is reversed and judgment is here rendered in 
favor of the defendant. 


SUPREME FOREST WOODMEN CIRCLE v. BRYANT et al. No. 13604. 
Court of Civil Appeals of Texas. Fort Worth. Oct. 22, 1937. 
’ Rehearing Denied Noy. 26, 1937. 
109 Southwestern Reporter (2d) 1091. 
1. PROOF OF DISABILITY. 

Where illiterate and disabled member of fraternal benefit society informed 
society by letter of disability and sought to borrow money on certificate, but society 
merely informed her that no loan could be made, society could not ignore portion 
of letter informing it of disability and thereafter forfeit certificate for nonpayment 
of dues, but recovery for disability was authorized on theory that society waived 
further proof of disability (Rev.St.1925, art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 789[2].) 

2. NOTICE. 

The statute providing that no contractual stipulation requiring notice should be 
valid unless reasonable, and requiring want of notice to be pleaded under oath, is 
applicable to life policies (Rev.St.1925, art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 539[1], 640[4].) 

Appeal from District Court, Tarrant County; A. J. Power, Judge. 

Suit by Callie Bryant and T. Bryant, her husband, against the Supreme Forest 
Woodmen Circle. From a judgment for plaintiffs, defendant appeals. 

Affirmed. 

Earle R. Stiles, of Omaha, Neb., and Lightfoot, Robertson, Saunders & Gano 
and Claude Williams, all of Fort Worth, for appellant. 

Houtchens & Houtchens and J. Harold Craik, all of Fort Worth, for appellees. 

SPEER, Justice. 

Appellees, Callie Bryant and her husband, T. Bryant, sued appellant, Supreme 
Forest Woodmen Circle, in the Ninety-Sixth district court of Tarrant county for 
benefits under a policy or certificate of insurance on the life and health of the 
wife, the claim being for $500 along with statutory penalty and reasonable attor- 
neys’ fees. The plaintiffs recovered judgment, and defendant appeals. 

For purposes of discussing the issues involved, it is sufficient to say that appel- 
lees alleged that the appellant issued to Mrs. Callie Bryant its certificate of insur- 
ance on December 10, 1917, insuring her life in the sum of $1,000, payable in case 
of death to her husband; that under the contract, if the insured should become 
totally disabled while the policy was in effect, the appellant would pay to her 
one-half of the face of the certificate, or the sum of $500; that she continued 
to pay all dues and assessments accruing under the policy from its date to the 
Ist day of August, 1933; that in March, 1933, the insured became seriously 
afflicted with a heart disease, as a result of which she became totally disabled; 
that while her certificate was in force and effect, and while she was in good stand- 
ing as a member of appellant’s lodge, she notified appellant on April 7, 1933, 
of her disabled condition and asked for a settlement under her policy. She alleged 
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the appellant failed and refused to furnish her with necessary blanks upon which 
to make proof of her total disability; that within about one month after she made 
her application for settlement the appellant wrongfully and illegally canceled her 
certificate and thereafter refused settlement for that reason; that the refusal of 
payment by appellant was a waiver upon its part of further proof of loss and 
disability, and pleaded estoppel against appellant to demand additional proof. 
Sufficient allegations were made of demand for payment and refusal by the 
insurer to entitle appellees, under proof, to recover penalty and attorneys’ fees. 

The appellant answered with allegations that Mrs. Bryant’s certificate was 
issued upon her application, in which it was provided that the application, the 
certificate, and the by-laws and constitution of the society then in force, and 
those to thereafter be enacted, should be the basis of any liability of the society. 
That by the terms of the by-laws and constitution, which were a part of the 
certificate, it was provided that a member should pay his or her dues or assess- 
ments on the first day of each month in advance and that, upon failure to so 
pay, the member became automatically suspended, and the certificate null and 
void; that Mrs. Bryant failed to pay her dues on the Ist day of May, 1933, for 
the month of May, and she thereby became suspended from membership and 
that her certificate became void. 

Further allegation was made that under the terms of insured’s certificate and 
the constitution and by-laws of appellant, if she should become totally disabled 
before reaching the age of sixty, and furnish due and satisfactory proof to appel- 
lant of such toal and permanent disability and upon surrender of the certificate, 
the society would pay to the member, in full settlement thereof, one-half of the 
face value of the certificate. Denial was made that Mrs. Bryant at any time while 
the policy was in force made application to appellant for total disability benefit 
and alleged she did not furnish it with due and satisfactory proof thereof, nor has 
she ever surrendered her policy under the conditions provided for therein. Prayer 
was that appellees take nothing and that it recover its costs. 

Replication was made by appellees which in part alleged that if it be deter- 
mined that they were due any additional sums to appellant for dues and assess- 
ments accruing after June 1, 1933, the certificate could not be canceled on that 
account, since appellant owed them on said disability benefit provision much more 
than any such dues and assessments would amount’ to, and for this reason any 
attempt upon the part of appellant to cancel the certificate was void and ineffective. 
Prayer was for recovery for the $500, with penalty and attorneys’ fees as orig- 
inally asked. 

At the conclusion of the testimony appellant moved for an instructed verdict, 
this being overruled, after issues were submitted to a jury and answers returned, 
appellant moved for judgment non obstante veredicto, and this was likewise denied 
by the court, to all of which appellant preserved its rights by exceptions. 

Upon the jury verdict, the court entered judgment for appellees in the sum of 
$760. Appellant’s motion for new trial was overruled, to which exception was taken 
and the appeal perfected. ae 

Appellant’s fourteen assignments of error are covered by nine propositions 
in its brief, the first five of which relate to the action of the court in refusing 
its motion for an instructed verdict, and its motion for judgment non obstante 
veredicto. 

As affecting these propositions, there is little conflict, if any, in the testimony 
offered by the respective parties. Appellant contended that the certificate was can- 
celled and void after June 1, 1933, for nonpayment of dues. If appellees were 
entitled to recover in this case, it was for causes arising prior to June 1, 1933. The 
undisputed testimony shows that Mrs. Bryant was pulling bolls in the cotton fields 
in the fall of 1932 when stricken with a heart disease resulting in her total disability 
to perform her usual and customary duties in the household; this condition grew 
worse until in March and April of 1933; she was confined to her bed and under 
a doctor’s care a large portion of the time and the doctor said her trouble was 
incurable and that she was totally and permanently disabled. She was less than 
sixty years of age. That she in fact knew nothing of the total disability provision 
in her contract of insurance; that some time in the early part of April, 1933, a 
friend told her she had some benefits coming to her under her contract but that 
she did not know what they were. She was confined to her bed on April 7, 1933, 
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and got a friend to write a letter to appellant concerning her condition and policy ; 
that the friend wrote the letter and she signed it. "othe letter was introduced 
in evidence and read: 

“Supreme Forest Woodmen Circle, 

“Omaha, Nebr. 

“Mrs. Dora Alexander Talley. 

“Dear Madam: 

“IT am writing you in regard to my policy with the Circle. I-am_ needing 
some money very badly, and want to get treatments. Am disabled and am wanting 
to borrow all the money I can get on my policy, Policy No. 290311, Amt. $1000.00. 
Kindly let me hear from you at once. I am 

“Yours very truly 
“Mrs. Callie Bryant” 
“2102 Chestnut Ave., Ft. Worth, Texas.” : 

The appellant replied to the foregoing in the following language: 

“Mrs. Callie Bryant, April 20, 1933. 
“2102 Chestnut Ave., 
“Ft. Worth, Texas. 

“Esteemed Sovereign : 

“The National Secretary has referred to me your letter of recent date in 
regard to a loan. 

“On referring to our records I find that you hold a form E certificate which 
has no cash or loan values until you attain the age of seventy years. I trust 
you will understand Sovereign Bryant that we are governed by State Laws which 
do not permit loans on the earlier certificates issued by the Society, and on which 
the rates are much lower than the newer certificates based on the American 
Experience Table of Mortality. 

“With best wishes, I am 

“Fraternally yours, 
“National President.” 

The record discloses that Mrs. Bryant’s daughter, at Midland, Tex., wrote 
appellant on August 16, 1933, asking if she could take over the payments of her 
mother and keep them up, and inquired as to the status of the certificate, but 
not having given sufficient data appellant could not intelligently reply and so 
informed her. Appellant’s financial secretary, at Fort Worth, Tex., Mrs. Minnie 
Estill, wrote a letter to appellant, dated October 25, 1933, inquiring about Mrs. 
3ryant’s certificate, and appellant’s national secretary replied on November 6, 1933 
(omitting formal parts) : 

“Dear Mrs. Estill: This acknowledges your letter of October 25, in regard 
to Mrs. Callie Bryant, a former member of Grove 631, Texas. Mrs. Bryant is 
suspended for the May, 1933, payment. I am enclosing an application for renewal 
of membership, etc., * * * ” 

A letter from Mrs. Bryant to appellant’s home office, shown to have been 
received November 15, 1933, reads as follows: 

“1933 Fort Worth, Texas. 

“Dear Miss Dora: 

“T will rite you a few lines too see if I can here from you. I am at Fort 
Worth. Hope you will help me in every way you can. I have been in the lorg 
so long I sure doo hate too loos what I have pade. I reley needed to pay my 
Camp dues. I have washed fore people and pade thim and now I aint able to 
pay thim rite now. I wish you wood land me 2 hundord dolors one my polissey 
so I can pay thim up. I don’t want to drop thim. Here is the nomber of my 
polissey, so pleas let me here from youat once. Number 290311 amount 1000.00 
name Callie Bryant.” 


_ Other letters subsequent to those included here are shown to have passed but, 
since they were far beyond the period of time in which appellees claim to have 
made application for disability benefits and the time appellant claims the certificate 
became ineffective, we deem it unnecessary to mention them. 

The certificate held by Mrs. Bryant made no mention of the total disability 
benefit caused by bodily injury or disease, but it did provide that the constitution 
and by-laws of appellant were a part of the contract. Appellant’s answer and the 
testimony offered by it shows that section 37a of the by-laws effective in 1933 
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provided in part as follows: “ * * * After twelve months of membership without 
suspension and while the certificate is in force and effect and not in default in the 
payment of any monthly payment or contribution, should the member before 
attaining age sixty, furnish due and satisfactory proof that he or she has become 
totally and permanently disabled by bodily injury or disease * * * upon surrender 
of the certificate for cancellation, the Society will pay to the member in full set- 
tlement thereof one-half the face value of the certificate.” 

The question for determination under this group of propositions is: Did the 
letter written at the instance of Mrs. Bryant on April 7, 1933, copied above, coupled 
with the subsequent acts of appellant, meet the requirements of the contract, and 
entitle her to have her case go to the jury? If so, then appellant’s motions for 
instructed verdict and judgment non obstante veredicto were properly overruled by 
the court. 

[1] Appellant alleged it was a “Fraternal Benefit Society.” This may not 
mean that it owed any more duty to appellee as one of its members than it would 
owe to a stranger with whom it transacted business; but the head officers were 
bound to know from the letter of April 7, 1933, that Mrs. Bryant did not know 
what her rights were under the policy. The letter apprised appellant of the fact 
that one of its members was disabled and that she was badly .in need of money. 
True, she expressed a desire to borrow on her contract but this desire could not 
be construed to mean anything more than that because of her distress occasioned 
by her disability she was dependent upon her rights under the policy for relief. 

Appellant’s reply, in which it informed the “Esteemed Sovereign” no loan 
could be made on her policy and explained that it was only on policies issued at 
a later date upon a rate based on the “American Experience Table of Mortality,” 
took no cognizance of the “Soveriegn’s” disability mentioned in her letter. The 
appellant courteously informed her of what it could not do, but made no mention 
of what it could, and what we think it should have done. The letter set out above 
as the one actually written by Mrs. Bryant clearly indicates that she is a very 
illiterate person, and, in that way, emphasizes the duty “a purely Fraternal Benefit 
Society” owes to one of its members. What she wanted was the co-operation 
of appellant in aiding her to get some real money to relieve her suffering and 
distress, and appellant’s statement that loans could only be made on certain policies 
under “American Experience Table of Mortality” was meaningless to her. 

No criticism of appellant can be offered for its declination to make a loan, 
for it is reasonably certain none could be made; but it was not justified in ignoring 
that part of her letter which disclosed she had possible rights under her certificate 
because of disabilities. Appellant could not thus consistently evade its liability 
and, with this knowledge of her disability, declare her policy forfeited on the 
following month for nonpayment of dues. The record shows appellee had for 
many months prior to May, 1933, paid her current dues to the lodge during the 
month, when, by the contract, they were due on the first day, but having failed 
to pay on the Ist day of May and having paid as usual during the month, her 
poliev is declared canceled. We think it is significant that, with this knowledge 
of b»r disability, the appellant would claim her policy forfeited during the next 
month, although her payment was made for that month precisely as it had heen 
previously done for several months. 

The testimony was conflicting as to whether or not the appellant retained the 
dues paid for May, 1933, but the jury in response to an issue found that it did 
retain them: we shall have another occasion to refer to this issue. 

Sovereign Camp, W. O. W. v. Cayton (Tex.Civ.App.) 74 S.W.(2d) 158, 
160 (writ dismissed), involved questions similar in many respects to the one 
above discussed. There a member, having become seventy years of age and disabled, 
wrote the, head camp that he had reached that age and advised that he was 
disabled, and that he had been told that he was entitled to a cash settlement; he 
asked upon what terms a settlement could be made. He had no reply and wired 
for an answer and then he was asked for needed information. He again wrote 
and advised his condition, asking for advice as to the kind of settlement he was 
entitled to or if a loan could be made on the policy. There, as in this case, the 
society ignored the settlement the member was entitled to under his policy, and 
grasped the opportunity to inform him no loan could be made. Upon a trial it 
was contended that no application was made for the total disability benefit and that 
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no proof thereof was furnished as provided in the contract. The court held: “It 
is our conclusion that this correspondence was amply sufficient to convey notice 
to the defendant that plaintiff was past seventy years of age, disabled, and that 
the purpose of his inquiry was to obtain whatever benefits he might be entitled 
to under the policy of insurance. The defendant company had no right to withhold 
information and by a policy of evasion ‘lull the plaintiff to sleep,’ yet such was 
the effect of its letter.” 

We also think that, with the information conveyed to appellant here, it 
became its duty to act in some way best adapted to bring about the consummation 
of the terms of the policy; and, if it desired the proof called for as to appellee’s 
total disability, it should have furnished her with the kind of blanks which, when 
filled out, would have imparted the information which would be either satisfactory 
or unsatisfactory to it. Having failed to do this, it could not upon the trial defeat 
appellee’s right to have a jury pass upon the case by procuring an instructed 
verdict. 

{2} It was admitted by appellee that she did not give any other notice than 
the 1etter of April 7, 1933, of her disability, and that she did not ask the society 
for blanks upon which to make proof, and of course it was not contended that 
she did do more than the letter implied. We do not think it necessary to base 
our conclusions upon a strict construction of article 5546, Rev.Civ.Statutes, for 
the reasons assigned by us, we think, are sufficient to justify the court’s actions; 
yet, to apply the statute cited, appellant’s contention would fail. That statute 
provides: “No stipulation in a contract requiring notice to be given of a claim 
for damages as a condition precedent to the right to sue thereon shall ever be valid 
unless such stipulation is reasonable, * * * In any suit brought under this and 
the preceding article it shall be presumed that notice has been given unless the 
want of notice is especially pleaded under oath.” 

The defensive plea of appellant of lack of the notice required by contract was 
not pleaded under oath. The provisions of the article from which we have quoted 
apply to life insurance policies in which notice is required. 24 Tex.Jur. pp. 1093- 
1096, and the many cases there cited. 

For the reasons stated, the assignments of error upon which this group of 
propositions are based must be overruled. 

The remaining four propositions are based upon objections to special issues 
submitted and answered. 

There were seven special issues given, and the answers were favorable to 
appellee; the issues, with their answers, found: (1) That during the month of March 
1933, Callie Bryant was suffering from a disease commonly known as high blood 
pressure; (2) that Callie Bryant became totally and permanently disabled during 
March, 1933, so that she then became continuously and wholly prevented thereby 
from performing any work; (3) that Callie Bryant made application to the defend- 
ant on April 7, 1933, for disability benefits provided in her policy in case of 
disability resulting from disease; (4) that defendant denied the application of 
Callie Bryant for such disability benefits as provided in her policy; (5) that 
defendant’s financial secretary at Decatur, Tex., did not return to plaintiff the 
$2.74 sent her for May, 1933, membership dues; (6) that defendant failed to 
provide plaintiff with blank forms upon which to make proof of disability in behalf 
of plaintiff: (7) that Callie Bryant paid dues to defendant lodge for the month 
of June, 1933. Upon this verdict the court entered the judgment from which 
the appeal is perfected. 

13, 4] Propositions 6 and 7 challenge the submission of issues 3 and 4, upon 
the grounds they were, upon the weight of the evidence, prejudicial to the rights 
of appellant and embraced mixed questions of law and fact. It is the contention 
that the answers to these two questions were contained in the written letters of 
appellee of April 7, 1933, and the reply of appellant, and being written instruments 
it was the duty of the court and not the jury to construe them. As an abstract 
proposition the contention is sound if it was impossible to segregate the question 
of law from that of fact. 41 Tex.Jur. pp. 1033 to 1036. But the erroneous 
submission of these questionable issues does not present such error as would 
justify the reversal of this judgment. If the court had undertaken to construe 
the letters, there was no other construction which he could have placed on them 
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than that made by the jury, it being the same construction this court would have 
placed upon them under the surrounding facts and circumstances. 

In Magnolia Compress Co. v. Davidson (Tex.Civ.App.) 38 S.W.(2d) 634, 
this question was discussed and it was held that the improper submission of an 
issue embracing mixed questions of law and fact would not require reversal if 
evidence showed the facts were established as a matter of law. The court further 
held in that case that, although the issue was improperly submitted, yet there was 
no prejudice shown to the rights of appellant by such submission. To the same 
effect are the cases of Indemnity Insurance Co, v. Garsee (Tex.Civ.App.) 54 
S.W.(2d) 817; Barnes v. Archer (Tex.Civ.App.) 77 S.W.(2d) 883; Speer’s Spe- 
cial Issues, p. 46, § 37. 

There being at most a harmless error shown in the submission of these issues, 
we cannot sustain them and they are overruled, 

[5] The eighth proposition complains of the submission of special issue No. 5, 
wherein the jury was asked to answer if the secretary of appellant’s lodge returned 
to Mrs. Bryant the dues for May, 1933. This objection is based upon the conten- 
tion that appellee’s pleadings did not seek to recover back the amount paid, 
therefore under no conditions could there be an issue involved in its return. 
There is no merit in this assignment. One of the contentions pleaded and 
attempted to be proved by appellant was that Mrs. Bryant’s policy was canceled 
because of a failure to pay May, 1933, dues; Mrs. Bryant testified she paid these 
dues during May, 1933, and produced her post office money order receipt to 
substantiate her statement; the secretary of the lodge, whose duty it was to 
collect the dues, at one time testified she returned them, and again admitted she 
had no independent recollection of having done so. Under all the facts it appears 
that the notice of her claim relied upon was contained in her letter of April 7, 
1933, at a time when there could be no question that her policy was in effect; 
yet, if her subsequent negotiations could be construed to add anything to that 
original notice, it would follow that if her policy had been wrongfully canceled 
for failure to pay May, 1933, dues, then the issue would be material. There was 
ample testimony to warrant the submission of the issue, and, if it and the answer 
were immaterial, they may be disregarded, but if under the facts stated they 
were material, then the issue was properly submitted. 

[6] The ninth proposition complains of the submission of the sixth special 
issue which inquired if the appellant failed to provide plaintiff with blanks upon 
which to make proof of her disability. The objection made to the submission 
of the issue was that it was irrelevant and immaterial, is not supported by any 
evidence, and because it improperly places the burden of proof on the appellant. 
We do not think either contention is sound. From what we have said under the 
first five propositions, we think, when appellant was apprised of Mrs. Bryant's 
disabled condition, it owed her the duty to give her the benefit of its knowledge 
of her rights under the by-laws. More especially because there was no particular 
kind of proof named therein which Mrs. Bryant could make and comply with her 
contract, except such as “due and satisfactory proof,” and she might guess many 
times in an effort to furnish one meeting this requirement, and hence we believe 
a fair construction of the contract would mean that it was the duty of appellant 
to at least co-operate with the insured in an effort to meet the requiremens; this 
in the nature of things would require the appellant to inform appellee what it 
would take to “satisfy” it. We may further add that there is no contention made 
here or upon the trial that any such blanks were furnished, and for that reason 
there was no issue of fact raised on the point, and the court would have been 
warranted in finding that appellant “failed” to furnish the blank forms. For 
the reasons stated in the preceding discussions, we think no reversible error is 
shown in this proposition and it must be overruled. 

There being no errors shown in the record, requiring a reversal of the trial 
court’s judgment, it is here in all things affirmed. 
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GULF STATES SECURITY LIFE INS. CO. v. EDWARDS. No. 4789. 
Court of Civil Appeals of Texas. Amarillo. Sept. 27, 1937. 
Rehearing Denied Nov. 1, 1937. 
109 Southwestern Reporter (2d) 1125. 


4. RELEASE. ; 

In action on life policy defended on ground of release, evidence held to 
authorize finding that release was secured by fraud of insurer’s adjuster, as 
against contention that beneficiary knew falsity of adjuster’s representations 
and could not have relied thereon. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

5. RELEASE. 

In action on life policy defended on ground of release allegedly obtained by 
fraud, in that insurer’s adjuster told beneficiary that it was generally known, and 
that doctor had said that insured committed suicide, beneficiary’s testimony that 
she knew that insured had not committed suicide would not preclude recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

7, FRAUD. 

In action on life policy defended on ground of release allegedly obtained by 
fraud, finding that plaintiff would not have executed release if alleged false repre- 
sentations had not been made, was necessary to establish cause of action. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


Appeal from District Court, Lamb County; C. D. Russell, Judge. 

Suit by Mrs. H. T. Edwards against the Gulf States Security Life Insurance 
Company. From a judgment on a verdict for plaintiff, defendant appeals. 

Affirmed. 

Lewis T. Carpenter and Thos. A. Carpenter, both of Dallas, and Herbert C. 
Martin, of Littlefield, for appellant. 

Griffin & Morehead, of Plainview, and T. Wade Potter, of Littlefield, for 
appellee. 

FoLry, Justice. 

This suit was brought by Mrs. H. T. Edwards, plaintiff below, against the 
Gulf States Security Life Insurance Company, defendant below, upon an imsur- 
ance policy issued by the Harvester Life Insurance Company upon the life of the 
husband of the plaintiff, H. T. Edwards, in which policy Mrs. Edwards was 
beneficiary. The policy was issued on the 20th day of February, 1934. In 
September, 1934, the Trinity Life Insurance Company reinsured the business of 
the Harvester Life Insurance Company and bound and obligated itself to comply 
with the terms of said policy. On June 25, 1935, the Gulf States Security Life 
Insurance Company reinsured the business of the Trinity Life Insurance Com- 
pany and obligated itself to comply with the terms of said policy. We shall 
give the parties their trial court designation. 

The insurance policy in question was for the sum of $2,000 and had a clause in 
said policy to the effect that, if the insured died by his own hand, while sane 
or insane, within two years from the date of the policy, the liability of the com- 
pany thereunder should be limited to the amount of the premiums actually paid 
thereon by the insured. The death of the insured occurred on June 15, 1935, 
before the expiration of this two-year period. He died in the town of Littlefield, 
Tex., just after coming from his home about one mile north of Littlefield in a 
car in company with Mrs. Edwards and her children. The deceased was stricken 
ill suddenly on the street and carried by his wife to the hospital, where he died 
immediately. The doctor in attendance, Dr. J. D. Simpson, testified by deposition 
that in his opinion the deceased died from poison which he indicated might have 
been self-administered or might have been administered by someone else. 

The testimony further shows that on the 25th day of June, 1935, Joe B. 
Woodward, then assistant secretary of the Trinity Life Insurance Company, made 
a settlement with the plaintiff for the sum of $1,000 and gave her a check in 
that amount and obtained her release for any further liability upon such policy. 
The defendant company pleaded this release as a defense to said suit. The 
plaintiff answered by supplemental petition and alleged fraud on the part of the 
defendant company in the obtaining of said release and in making said settle- 
ment. She alleged that the agent, Woodward, told her that he had made an 
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investigation and found that it was generally known and believed in the town of 
Littlefield that plaintiff's husband had committed suicide; she further alleged 
that defendant’s agent had falsely and fraudulently represented to her that he 
had talked to Dr. Simpson and that Dr. Simpson had told him that the deceased 
had committed suicide; that J. B. Sikes, justice of the peace at Littlefield, had 
said the same thing; that defendant’s agent then informed the plaintiff that there 
was no liability against the defendant on said policy and that they would not pay 
her anything unless she would settle for a smaller amount than the face value of 
said policy; that she relied upon said representations and that the same were 
false and were known to be false by the defendant’s agent at the time he made 
them, and that she would not have executed a release had such representations 
not been made; she also alleged that undue influence had been exercised on 
the plaintiff by the defendant’s agent. The defendant filed a general denial of 
said allegations and alleged that its agent had made an investigation of the 
— of the deceased in good faith, and that the settlement was made in good 
aith. 

The cause was submitted to the jury upon special issues and the jury found, 
among other things, that the defendant’s agent represented to the plaintiff that it 
was generally known and believed in the town of Littlefield that plaintiff’s hus- 
band had committed suicide; that he represented to the plaintiff that Dr. Simp- 
son had told him that the deceased committed suicide; that defendant’s agent 
represented to the plaintiff that J. B. Sikes had told him that plaintiff’s husband 
had committed suicide; that the defendant’s agent represented to the plaintiff 
that the Trinity Life Insurance Company did not owe the plaintiff anything 
on the policy in question; that said agent represented to the plaintiff that the 
Trinity Life Insurance Company would not pay her anything unless she would 
settle for less than the face value of the policy. The jury further found that 
plaintiff was induced to make such settlement and release by undue influence. 
In connection with each of the issues as to the representations alleged to have 
been made by the agent to the plaintiff, the jury found that the same were false, 
were made by the agent to induce the plaintiff to make the settlement, that 
plaintiff believed said representations were true and relied thereon, and that 
she would not have made such settlement had such representations not been 
made. Upon this verdict of the jury the court rendered judgment in favor of 
the plaintiff for the sum of $1,000, including the statutory penalty, interest and 
attorney’s fee in the sum of $350. From this judgment the defendant has 
appealed to this court. 

{1] Defendant’s first proposition is that the court erred in admitting testi- 
mony in connection with the interrogatory of Dr. J. D. Simpson. The question 
was, “State whether or not you ever told any adjuster for said insurance com- 
pany that H. T. Edwards died from the result of poison self-administered, or 
from suicide.” The answer was, “No positive.” This objection was based on 
the fact that preceding this question and answer the witness had stated that 
he could not say with certainty that he talked with more than one adjuster 
with reference to the deceased’s death, but he believed he talked to representa- 
tives of two or more companies. We cannot agree with defendant’s contention 
in this respect. A person may know that he has not made a statement to 
anyone without recalling the names of the persons with whom he has conversed. 
We think this objection merely went to the weight of the testimony and not to 
its admissibility. 

[2] Defendant’s second proposition is to the purported introduction of the 
following testimony from the witness Mrs. H. T. Edwards: 

“Q. Had anyone ever told you before this adjuster that your husband com- 
mitted suicide? A. No, sir. 

“QO. That was the first time you heard that? A. Yes, and the last time. 

“Q. Had you settled insurance policies with other companies on the life of 
your husband? A. Yes. 

“Q. There had been no question about suicide in those?” 

At this point the record shows that the defendant objected on fhe grounds 
that the same would be prejudicial in that the terms of other policies of other 
companies would not be the same as the one in question. The court sustained 
the objection and instructed the jury not to consider “the last question and 
answer.” The court was not asked by the defendant to withdraw said testimony 
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from the jury, but the court, without any request, gave such instruction. The 
record further shows that defendant’s counsel thereafter elicited from the same 
witness on cross-examination the fact that she had already made settlement 
with other insurance companies and that the other insurance companies had not 
required her to give up the policies. The defendant made no objection to such 
evidence brought out by its own cross-examination and did not ask that the 
same be stricken from the record or that the jury be instructed not to consider it. 
Therefore, if there was any error in the admission of the above testimony by 
the plaintiff, we think the defendant cannot complain by reason of such because 
its own counsel brought out the same testimony on cross-examination. We, 
therefore, overrule this assignment. 3 Tex.Jur. 1258, § 880; Baker v. Farmers’ 
Welfare Union (Tex.Civ.App.) 3 S.W.(2d) 155, and authorities therein cited; 
Liner et al. v. United States Torpedo Co. (Tex.Com.App.) 12 S.W.(2d) 552. 

|3] Defendant's third proposition is a general assertion that the evidence is 
wholly insufficient to sustain the verdict of the jury and the judgment of the 
court in that there is no evidence to sustain the fact finding upon which the 
judgment is based. We have carefully read the statement of facts and we have 
found some testimony to support the finding of the jury on all material issues. 
The plaintiff alleged and the jury found five distinct grounds of fraud perpetrated 
by the agent upon the plaintiff. We do not think it is necessary for us to discuss 
all of these issues as to fraud. If there is evidence to support any one of them 
which constitutes the elements of fraud, we could not disturb the judgment on 
this ground. We will therefore review only two of the issues of fraud. 

[4] The first allegation of fraud, which is supported by the verdict, was that 
the agent represented to the plaintiff that it was generally known and believed 
in the town of Littlefield that her husband had committed suicide. The second 
allegation of fraud was that the agent told the plaintiff that Dr. Simpson had 
told him that her husband had committed suicide. The record shows that the 
agent had talked to some four or five people at Littlefield in regard to the death 
of the insured, including Dr. Simpson and J. B. Sikes, the justice of the peace. 
It is evident from the record that both Dr. Simpson and Mr. Sikes believed the 
insured had been poisoned and so informed the agent, Woodard, but neither 
of them made a statement to the agent that the death was suicidal. It is true 
that each of them indicated to the agent that it was possible that the insured had 
committed suicide, but each of them also indicated to him the idea of murder, 
which suggestion was just as prevalent as that of suicide. After the agent had 
made these investigations, he immediately got in contact with the plaintiff and 
made a settlement with her. The plaintiff alleged and testified that the agent 
made such representations and the jury found that he did. In each instance, in 
answer to the ancillary issues, the jury found that such representations con- 
stituted fraud. We, therefore, think the first two issues of fraud are supported 
by the testimony. Without searching out from the statement of facts isolated 
testimony in regard to the other issues of fraud, we overrule this assignment. 

Defendant's fourth and sixth propositions are so similar in nature we shall 
dispose of them together. The fourth proposition is to the effect that, since the 
plaintiff, before signing the release, had talked to Dr. Simpson about the death 
of her husband, plaintiff therefore knew the alleged representations of the agent 
were false and could not have relied thereon. The sixth proposition is that the 
plaintiff admitted in her testimony that she knew in her own mind that her 
husband did not commit suicide, and, therefore, she could not have relied upon 
such representations of the agent. It is true the doctor testified that he had 
talked to Mrs. Edwards about her husband’s death and the facts surrounding it. 
This happened, he says, before he talked to the adjuster. He does not say what 
he told Mrs. Edwards, and the record is silent in this regard. He may or may 
not have suggested suicide. Since the doctor says he did not tell the agent that 
he thought Mr. Edwards had committed suicide, it might be assumed, where there 
is no proof to the contrary, that he did not so inform Mrs. Edwards. The 
plaintiff did not attempt to make an independent investigation and the jury was 
not asked to so find. The court did not submit such issue to the jury and the 
defendant did not object to such failure. The plaintiff testified that, at the time 
of the death of her husband, Dr. Simpson gave her a hypodermic and she did 
not remember much that transpired on that occasion. She further stated that 
she never talked to Dr. Simpson about the facts surrounding the death of her 
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husband until after she had made the settlement with the agent, at which time she 
learned that the doctor had not told the agent what the agent had said to her. 
She further testified that the first intimation she had ever had that the death 
was suicidal was that received from the agent at the time the settlement was 
made. 

The fact that there is no evidence that the doctor had told Mrs. Edwards 
that her husband had committed suicide and the further fact that Mrs. Edwards 
specifically denied that she had ever received such information from the doctor, 


we cannot agree with the contention of the defendant in the fourth proposition, 


15) The fact that the plaintiff testified that she knew in her own mind at the 
time of making the settlement that her husband had not committed suicide, we 
think, is immaterial in this case. The plaintiff testified that the agent, at the time 
of the settlement, threatened her with a long drawn out lawsuit which he said 
would go through all the courts at great expense to her and at no expense to 
the company because they had their lawyers already hired. She further testified 
that the agent represented to her that it would cost her more to have a lawsuit 
over the policy than he was offering to pay her. Under these facts, which were 
partially admitted by the agent, we think it is a fair conclusion that the plaintiff 
either feared or was attempting to avoid a lawsuit. It could be assumed that 
she knew that the physician that last attended her husband: would not only be 
better qualified than she to pass on the question of suicide, but he would be a 
very damaging witness to her cause in court if the agent had told her the truth 
about what the doctor had said. If, in such a lawsuit, the defendant could have 
produced witnesses like Dr. Simpson and Mr. Sikes who would testify that the 
deceased had committed suicide, the plaintiff would certainly have been at a 
distinct disadvantage. We think it is not unreasonable to assume that the plaintiff, 
under the representations made to her by the agent as to what the doctor had told 
him, might have feared that the doctor or someone else had some positive evidence 
that the death was suicide. Then, too, we do not think it is inconsistent that 
the plaintiff might know in her own mind that her husband had not committed 
suicide, and yet, at the same time, have believed that Dr. Simpson, Mr. Sikes, and 
others had some positive testimony to prove that her husband had committed 
suicide. The agent, before the settlement was made and during the negotiations 
therefor, had read to the plaintiff that paragraph in the policy in regard to suicide 
and had insisted that it was a case of suicide and that his company, under the 
terms of the policy, did not owe her anything except the return of the premiums. 


The subject of a lawsuit was then discussed between the parties and the plaintiff 
was warned about the expense of a lawsuit and faced with the proposition that 
she could not recover anything if her husband had committed suicide. We think 
that, at this particular moment, the representations as to what the doctor had said 
and what people generally thought about the death being suicide were very material 


statements under the circumstances, and, even though the plaintiff knew in her 


own mind that her husband had not committed suicide, we think such knowledge 
would not remove from this case the elements of fraud under the whole theory 
of the plaintiff’s case. We, therefore, overrule these assignments. 

[6] Defendant’s fifth proposition complains of the court’s failure to submit 
an issue as to whether the plaintiff had obtained the advice of E. A. Bills, an attor- 


ney at law, in regard to the settlement before the agreement was made, The 


defendant claims that, if the plaintiff had been advised by her attorney not to 


accept the offer made, it would have established the fact that she relied upon his 
advice and not upon the representations of the agent. We have been unable to find 
any evidence to support such an issue had it been submitted. Mrs. Edwards tes- 
tified that she did not talk to "Mr. Bills about the matter. Mr. Bills testified that 


he did not advise with Mrs, Edwards in regard to the settlement, The only 
intimation in the record of such advice is from the witness Benny Bell, who 


worked for the Edwards family. He was present during part of the negotiations 
for the settlement. He heard most of the conversation between the agent and 
Mrs. Edwards. Before the agreement had been perfected, he went to town otf 
his own accord and sought the advice of Mr. Bills in regard to the settlement. 
Mr. Bills advised him to tell Mrs. Edwards not to be too hasty about making 


a settlement and that he rather doubted its advisability. Mr, Bell testified that 
he never revealed to Mrs. Edwards what Mr. Bills had told him. When he got 
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hack to the Edwards home the settlement had already been consummated. If 
the plaintiff had such advice from Mr. Bills, she did not rely upon it, but 
settled contrary to his purported advice. We think the testimony was insufficient 
to raise such an issue. 

[7, 8] The defendant’s seventh proposition complains of the court’s failure 
to submit “in some manner or form” the following issue: “Do you find from 
a preponderance of the evidence that Mrs. H. T. Edwards would have entered 
into said agreement notwithstanding said statement alleged to have been made 
to her by the said Woodward?” 

After each of the five issues of fraud, the court submitted the following 
issue in regard to the alleged false representations: “Do you find from a prepon- 
derance of the evidence that the plaintiff would not have made said settlement 
and release if said representations, if they were so made, had not been made?” 

To each of these issues the jury answered, “yes.” Each of these issues was 
necessary to establish plaintiff's cause of action. The substance of the requested 
issue, as above stated, was merely a negation of the issue submitted to establish 
plaintiff's cause of action. While we recognize the rule that the defendant is 
entitled to an affirmative submission of all of its defensive issues raised by the 
pleadings and the evidence, we do not think there is any law that warrants the 
negative submission of an issue for the defendant when that same issue has been 
submitted as a part of plaintiff’s cause of action. Hoover v. Hamilton (Tex.Civ. 
App.) 14 S.W.(2d) 935; -Texas Indemnity Insuzance Co. v. Perdue (Tex. Civ. 
App.) 64 S.W.(2d) 386, and cases therein cited. 

[9] The eighth proposition complains of the court’s failure to submit an 
issue as to a fiduciary relationship between the plaintiff and the defendant’s agent. 
We think such a submission would have been merely another ground upon which 
the plaintiff might have recovered against the defendant, and, had the same been 
answered in the negative, it would not have benefited the defendant to the extent 
that it would have removed the elements of fraud. Certainly, the elements of 
fraud, as found by the jury and supported by the testimony, were sufficient to 
set aside the release agreement whether a fiduciary relationship existed or not. 
We think the failure to submit such an issue is immaterial in this case. 

The ninth proposition is that the court erred in not submitting to the jury 
affirmatively for the benefit of the defendant the negative of each issue as to 
the fraudulent representaions. Under the authorities cited in the seventh proposi- 
tion, supra, we think it is unnecessary to give this proposition further discussion, 

[10] The tenth proposition is based on alleged improper argument of Meade 
F. Griffin, one of the attorneys for the plaintiff. The bill of exceptions in the 
record recites that in Mr. Griffin’s closing argument to the jury he stated that 
counsel for the plaintiff wanted the jury to answer all of the issues in the affirma- 
tive except issue No. 8, which they wanted answered in the negative. Issue No. 


8 was whether or not there was a good-faith controversy as to the liability of 
the insurance company on the policy. Defendant asserts that such remarks con- 
stituted an argument as to the results of the answer of the jury to the special 
issues. The bill of exceptions shows that Mr. Griffin had just displayed the 
policy of insurance before the jury and stated that the policy obligated the com- 
pany to pay ‘Mrs. Edwards $2,000 and not $1,000, and that the company still owed 
her $1,000. We do not believe such statements, as shown by the bill of exceptions 
preserved in the record, would amount to an instruction to the jury as to how 
they should frame their answer to fix liability on the defendant. It does not advise 


the jury of the legal effect of their answers to the questions submitted. We think 
the argument amounted to no more than a mere statement as to the manner in 


which the plaintiff and her counsel desired the issues to be answered. We do not 
think such argument is reversible error. 41 Tex.Jur. 1203, par. 341, and cases 


therein cited. 

Defendant’s eleventh, twelfth, and thirteenth propositions complain of the 
court’s refusal to grant a_ new trial on the ground of alleged jury misconduct 
prejudicial to the rights of the defendant. The allegations in the motion for a 
new trial stated that the jurors had agreed among themselves that the plaintiff 


should recover and thereafter framed the answers to accomplish such a result. 
The motion also alleged that the jury discussed the fact that the defendant had 


not proved the death was suicide. It was further alleged that some juror had 
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stated that the defendant should have had an autopsy to determine the cause of 
the insured’s death. It was also alleged that some other juror remarked that an 
autopsy would not have proved suicide even though poison had been found in 
the body. 

[11] Four of the jurors were placed on the witness stand at the hearing on 
the motion for a new trial and each gave his version as to what transpired in 
the jury room. No one of them said that there was any agreement as to which 
party should recover, and each denied that they framed the answer so that the 
plaintiff might recover. It was proved that there was some discussion to the 
effect that the defendant had not proved the death was suicide and the question 
of an autopsy was discussed. Each of the jurors who testified said that the 
alleged misconduct occurred after all the issues in the court’s main charge had 
been answered. From their testimony, the alleged misconduct occurred during the 
time two or more of the special issues requested by the defendant were being 
considered. ‘All of the jurors agreed that there had been little or no discussion 
on the issues in the court’s main charge, all of which had been answered without 
controversy immediately upon their retirement. There was no proof or intimation 
of any misconduct before the—attached the three special issues of the—ant. 
Since all of the alleged misconduct took place while the jury was considering 
these special issues, we do not think any error is shown for the reason that these 
three special issues, as given by the court, were not ultimate’ fact issues, but were 
immaterial issues to which the defendant was not entitled. 

[12] The first special issue inquires of the jury*as to whether the agent's 
contention that the death was suicide was made by the agent in good faith in 
the belief that his contention was well founded. The jury had already answered 
in the court’s main charge that there was no good-faith contention as to the 
liability of the insurance company on the policy of insurance, and further that 
the agent did not have reasonable grounds to believe that plaintiff’s husband had 
committed suicide. But irrespective to these findings adversely to the defendant, 
we think the rule is well settled in Texas that knowledge on the part of one 
making representations that they are false is not a necessary element in actionable 
fraud. It is equally well settled that in order to establish fraud it is not necessary 
to show that the representations were made with the intent to deceive, but the 
maker of the statement may be liable, no matter how innocent his purpose. 20 
Tex.Jur. 42, 44, and cases therein cited. The above special requested issue was, 
therefore, immaterial, regardless of how it might have been answered by the jury. 

[13, 14] The second special issue inquired of the jury whether Mrs. Edwards, 
prior to the settlement, had discussed with Dr. J. D. Simpson the cause of the 
death of H. T. Edwards, and the facts surrounding such death. The jury answered 
this issue in favor of the defendant, that she had so discussed the death with 
the doctor. The trial court disregarded such answer and rendered judgment for 
the plaintiff, and we think he was correct in so doing. Even though Mrs. Edwards 
had discussed the death of her husband with the doctor, the above special issue 
and answer thereto does not reveal what he told her or what facts surrounding 
the death were revealed to her. If there was any vice in the conduct of the jury 
in regard to this issue it was answered in the most favorable light for the defend- 
ant, and, therefore, any error would be harmless as far as this issue is concerned, 

[15] The third special issue asked the jury if the controlling factor which 
induced Mrs. Edwards to sign the release in question was the payment of $1,000 
by the defendant company. We think this issue is immaterial for the reason that 
it is not necessary, in order to establish fraud, that such fraud should have been 
the sole cause of making an agreement. It is sufficient to show that such fraud 
was merely a material factor in inducing the insured party to enter into the agree- 
ment, without which, no contract would have been made. 20 Tex.Jur. 52, par. 30, 
and cases therein cited. : 

Since all of the alleged misconduct occurred, as shown from the testimony, 
while the jury was deliberating upon these special issues, and after all other issues 
had been answered, none of which were changed by such discussions, we think any 
wrong that may have been committed by the jury was harmless error. Since 
these issues were immaterial, we do not deem it necessary to determine whether 
there was any misconduct upon the part of the jury. : : 

Finding no reversible error in the record, the judgment of the trial court 
is affirmed. 
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ACCIDENT 


KENTUCKY HOME LIFE INS. CO. v. DYER. No. 15505. 
Appellate Court of Indiana, in Banc. Nov. 22, 1937. 
11 Northeastern Reporter (2d) 55. 
2, DESCRIPTION. 


Under accident policy insuring against death or disability caused “By the 
wrecking of any private automobile, motor-driven car (motorcycles excepted) 
or horsedrawn vehicle of the exclusively pleasure type,” insurer was liable for 
death of insured when his automobile, which allegedly was not “of the exclusively 
pleasure type,” collided with railroad freight train, since “of the exclusively 
pleasure type” related to and qualified only its nearest antecedent “horse- 
drawn vehicle.” 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Appeal from Gibson Circuit Court; A. Dale Eby, Judge. 

Action by Russel W. Dyer, as administrator of the estate of Maurice Warner, 
deceased, against the Kentucky Home Life Insurance Company. From an 
adverse judgment, the defendant appeals, and the plaintiff moves to dismiss the 
appeal. 

Judgment affirmed. 

Carl M. Gray, of Petersburg, for appellant. 

McDonald & McDonald, of Princeton, and Lockyear & Lockyear, of Evans- 
ville, for appellee. 

BripwELL, Judge. 

This action was brought to recover under the provisions of an accident insur- 
ance policy issued by the Inter-Southern Life Insurance Company to one Maurice 
Warner, the appellant, the Kentucky Home Life Insurance Company having 
assumed the obligations of the insurer under said policy, and the insured having 
died prior to the filing of the complaint from injuries sustained by accident. 

The complaint was in one paragraph, the insurance policy involved being 
made a part thereof as “Exhibit A.” Appellant filed its demurrer to the com- 
plaint on the ground that it “does not state facts sufficient to constitute a cause 
of action against the defendant.” This demurrer was overruled and an exception 
reserved. Appellant thereafter filed its answer in four paragraphs, the first of 
which was in general denial, which was afterwards withdrawn by leave of court. 
The plaintiff below filed its separate demurrer to the second, the third, and the 
fourth paragraphs of answer, and each of these demurrers was_ sustainea, 
appellant excepting to each of said rulings. Appellant refused to plead further, 
and judgment against the appellant for the sum of $1,140 and costs was rendered. 
This appeal followed, the errors assigned and relied upon for reversal being 
alleged error in overruling the demurrer to the complaint; in sustaining the demurrer 
to the second paragraph of answer; in sustaining the demurrer to the third para- 
graph of answer; and in sustaining the demurrer to the fourth paragraph of 
answer. 

Russel W. Dyer, as administrator de bonis non of the estate of Maurice 
Warner, deceased, has entered special appearance herein and filed his verified 
motion to dismiss this appeal for “want of jurisdiction.” In said capacity he 
asserts in said’ motion that the judgment appealed from was rendered in his 
favor and that the assignment of errors herein is entitled “The Kentucky Home 
Life Insurance Company v. Russel W. Dyer as administrator of the estate of 
Maurice Warner, deceased,” that he (as administrator de bonis non) is not 
named in said assignment, and that therefore the court has no jurisdiction; and 
iurther, that since the judgment was rendered on March 16, 1935, more than 180 
days prior to the filing of his motion to dismiss on November 4, 1935, this court 
could not obtain jurisdiction, the time for perfecting an appeal having expired, 
and that therefore the appeal should be dismissed. 

_ [1] It is true that the descriptive words “de bonis non” do not appear in 
said assignment of errors. The appellee is designated merely as “Russel W. 
Dyer as Administrator of the Estate of Maurice Warner, deceased.” Under the 
record in this case, however, we have concluded that omission of the words “de 
bonis non” does not require a dismissal of the appeal. In some of the pleadings 
filed in the trial court the caption of the pleading names the plaintiff as Russel 
W. Dyer, administrator de bonis non, etc., and in some as Russel W. Dyer, as 
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administrator, etc. In the complaint filed the title of the cause designates the 
plaintiff as administrator de bonis non, but in the body of the complaint it is 
averred that the plaintiff is “the duly appointed, legally qualified and acting 
administrator of the estate of Maurice Warner, deceased.” It does not appear 
that any question relative to this matter was raised below, and, in view of the 
entire record, and having in mind the recent action of our Supreme Court in 
overruling the motion to dismiss the appeal in the case of McKinney v. Depoy, 
decided by this court (the appeal being dismissed) and reported in 4 N.E.(2d) 
589, said cause having been transferred to the Supreme Court on petition of 
appellant, but no opinion on the merits having yet been rendered, we conclude 
that the motion to dismiss.should be, and it is, overruled. 

We deem it unnecessary to set forth the complaint in its entirety, since the 
demurrer thereto challenges its sufficiency to state a cause of action because of 
its failure to aver that the private automobile in which the insured decedent was 
riding or driving at the time said automobile was wrecked by reason of a collision 
with a freight train at a highway crossing was of the exclusively pleasure type. 

The policy was made a part of the complaint as an exhibit. It insured 
“against death or disability resulting directly, independently and exclusively of 
all other cause from bodily injuries effected solely through external, violent and 
accidental means and sustained by the insured in the manner following: 

‘ * 

“Part Four 

“(A) By the wrecking of any private automobile, motor driven car (motor- 
cycles excepted) or horse-drawn vehicle of the exclusively pleasure type in which 
the insured is riding or driving, or being accidentally thrown from such wrecked 
automobile, car or vehicle.” 

Appellant’s demurrer to the complaint, as a part of the memorandum thereto, 
set forth the provision of the policy last above quoted, and then averred “that 
there is no allegation in the complaint that the insured was riding at the time 
of the injury in a private automobile of the exclusive pleasure type.” Other 
specifications of the memorandum of the demurrer need not be stated, since 
appellant under its “Points and Authorities” presents only the question as to 
whether the complaint states facts sufficient to constitute a cause of action 
against it when it avers, as it does, that “while said policy of insurance and 
contract of reinsurance were both in full force and effect, a private automobile 
in which the said Maurice Warner was riding and driving was wrecked by 
collision with a railroad freight train at a highway crossing whereby mortal 
injuries were inflicted upon the body of said insured, which resulted in his instant 
death,” but fails to aver that said automobile was of the exclusively pleasure type. 

[2] It is appellant’s contention that its liability under the policy is limited; 
that no liability exists unless the wrecked means of conveyance involved in the 
accident, whether a private automobile, a motor-driven car, or a horse-drawn 
vehicle, was of the exclusively pleasure type. We do not agree with this con- 
tention, but are of the opinion that the ‘qualifying phrase “of the exclusively 
pleasure type” relates to and qualifies only its nearest antecedent “horse-drawn 
vehicle.” We find nothing in the provision of the policy in question to indicate 
a contrary intention when the punctuation and the entire context of such pro- 
vision are considered. There was no error in overruling the demurrer to the 
complaint. For authorities supporting this conclusion, see Ruling Case Law, 
vol. 6, § 234, p. 846; Perry v. J. L. Mott Iron Works Co. (1911) 207 Mass. 501, 
93 N.E. 798; Tidal Oil Co. v. Roelfs (1920) 77 Okl. 183, 187 P. 486: Cobban Realty 
Co. v. C. M. & St. P. Ry. Co. (1920) 58 Mont. 188, 190 P. 988: Baylor v. Hall 
(1921) 106 Neb. 786, 184 N.W. 886; American Insurance Co. v. Bean (1929) 232 
Ky. 111, 22 S.W.(2d) 426. 


Error is also assigned as to the ruling on the separate demurrers filed to each 
the second, the third, and the fourth paragraphs of answer to the complaint. 
The appellee insists that the demurrers involved in these rulings are not properly 
a part of the record, but this question we find it unnecessary to decide. 
Appellant in its brief asserts, and in oral argument contended, that the same 
legal questions are involved in determining the correctness of each of such 
rulings as are involved in determining whether error was committed in over- 
ruling the demurrer to the complaint. A careful examination of the answers 
and of the separate demurrers to each of them substantiates this assertion, so it 
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would serve no good purpose to set out such pleadings or to state the substance 
thereof, or to discuss again the legal questions arising because of the claimed 
errors. ; ; 

Finding no reversible error, the judgment is affirmed. 


UTT v. NATIONAL LIFE & ACCIDENT INS. CO. No. 33548. 
Supreme Court of Kansas. Dec. 11, 1937. 
73 Pacific Reporter (2d) 1095. 
LAPSE. 

That insurer had in the past accepted payment of premiums when not more 
than four weeks in arrears, under death benefit provisions of health and accident 
policy, did not constitute a waiver by insurer of right under policy to lapse policy 
as to health and accident benefits after premiums were in arrears two weeks or 
more. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

Syllabus by the Court. 

In an action on a health and accident policy where it appears that the policy 
provided that the insured should not be entitled to sick or accidental benefits 
when premium payments were in arrears for two weeks or more and the payments 
were in arrears for over two weeks, it is held that the fact that the company 
had accepted premiums in the past under another provision of the policy providing 
for death benefits when payments were not more than four weeks in arrears did 
not constitute a waiver of the right of insurer to lapse the policy as to health 
and accident benefits after the premiums were in arrears two weeks or more. 

Appeal from District Court, Cowley County; Stewart S. Bloss, Judge. 

Action by Vivian C. Utt against the National Life & Accident Insurance Com- 
pany. From a judgment in favor of the plaintiff, the defendant appeals. 

Judgment reversed, with direction to enter judgment for defendant. 

J. D. Fair, W. A. Kahrs, and Henry Butler, all of Wichita, for appellant. 

Earl M. Knight, of Arkansas City, for appellee. 

SMmitH, Justice. 

This was an action on a health and accident insurance policy. Judgment was 
for plaintiff. Defendant appeals. 

On August 4, 1935, defendant issued a health and accident policy to plaintiff. 
The policy provided for health and accident benefits, also for certain benefits in 
case of accidental death. The premium on the policy was 40 cents a week, payable 
in advance. 

One provision in the policy was as follows: “This policy shall not lapse for 
nonpayment of premiums until the premiums for four weeks are in arrears. * * * 
The insured, however, shall not be entitled to sick or accidental benefits when 
premium payments are in arrears for two weeks or more, and the subsequent 
payment of such arrears shall not entitle the insured to benefits for sickness or 
disability heginning or occurring during the period of such arrears.” 

The trial court found that the injury occurred November 4, 1936, and that the 
premium payments on the policy were overdue and in arrears for two weeks and 
two days on that date. 

The court further found that at no time had plaintiff made his payments to 
the home office of defendant but at all times made his payments to the agent of 
defendant who called and collected them; that the agent called on plaintiff on 
the 6th of October for a payment and received none, and again on November 2 
with the same result. 

The court further found that during the period between the date of the 
issuance of the policy and the date of the accident there was only one time when 
plaintiff’s premiums were paid in advance, as provided in the policy; that at all 
other times the policy was in arrears from one to four weeks. 

_ The court further found that it was not only the usual custom and practice 
of the defendant’s agent at Arkansas City to collect and receive overdue premiums 
from this plaintiff without cancellation of the policy, but that this was the custom 
and practice of defendant’s agent in all his dealings with other policyholders in 
Arkansas City. 

The conclusion of law of the trial court was that, while n November 4, 
1936, the date of the accident, the policy was in arrears more than two weeks in 
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default of premiums, the policy was still in full force and effect, due to the 
custom of the defendant’s agent in receiving overdue premiums as much as one 
to four weeks in arrears. The trial court further concluded as a matter of law 
that, by reason of the custom and practice in receiving and accepting overdue 
payments of premiums, and by reason of the defendant company’s receiving pay- 
ments made to defendant’s agent at Arkansas City, and not insisting that said 
payments be made to its home office as specified in the insurance policy, the 
plaintiff had a right to believe and did believe, and relied upon the fact, that the 
defendant company would not insist upon a forfeiture or a lapse of certain terms 
of the policy for his failure to pay said premiums on the day provided. Judgment 
was entered in accordance with the above findings. The appeal is from that judg- 
ment. 

The argument of plaintiff is that to warrant a recovery on an insurance 
policy when the premiums are not paid when due it is necessary to prove the 
following, as stated in 14 R.C.L. 1184: “(1) the course of dealing between the 
insured and the insurer in reference to the acceptance of overdue payments amount- 
ing to a custom or habit; (2) that by reason of this course of dealing, the insured 
was justified in believing that the insurer would not insist on a forfeiture for 
failing to pay subsequent premiums; (3) that the insured believed he could postpone 
the payment of premiums without risking a forfeiture; and (4) that he acted on 
this belief, and therefore did not pay the premium at its maturity.” 

The theory of this rule is that, where the insurance company has by a course 
of conduct led the insured to think that he could pay up his dues after they had 
become in arrears and thereby keep the policy in force, then it cannot wait until 
sometime when a loss has occurred and insist that the policy has lapsed according 
to its terms. 


The trouble with that argument and the conclusion reached by the trial 
court is that they fail to give the correct interpretation to the clause in the policy 
already set out. In the first place, the clause provides that the policy shall not 
lapse for nonpayment of premiums until the premiums for four weeks are in 
arrears. That much of the clause would seem to give the insured four weeks 
to pay his premiums. We must, however, examine the balance of the clause. 
When we do this we find a provision that the insured shall not be entitled to 
sick or accidental benefits when premium payments are in arrears for two weeks 
or more and the subsequent payment of such arrears shall not entitle the insured 
to benefits for sickness or disability beginning or occurring during the period of 
such arrears. The insurance company endeavored by the above clause to meet the 
situation we are considering. For some reason it saw fit to have a different 
provision as to premiums becoming in arrears for sickness and disability benefits 
than it had for accidental death benefits. No reason appears why this clause is 
unreasonable or void. This being the case it cannot be said that the acceptance 
of the premiums after the policy was in arrears was a waiver of any right of 
the company. It has been said that “A waiver of a contract right implies a 
voluntary and intentional renunciation of it, and some positive act or positive 
inaction inconsistent with the contract right is necessary to create a waiver. 


Welsbach Street Lighting Co. v. City of Wichita, 101 Kan. 452, 168 P. 1090. 


This being the rule, what right did defendant renounce here by receiving 
the payments on this policy after the premiums had been over two weeks in 
arrears? It did not renounce a right to declare the policy lapsed as to health 
and accident benefits because, under the terms of the clause we have referred 
to, the insured had a right to pay premiums at any time within four weeks, and 
thereby keep the policy in force as to death benefits. It was the duty of the 
insurer to accept these payments. Were this a claim for accidental death benefits 
under the policy, there would be no question about the liability. It will be noted 
that the trial court did not find that there was any custom established paying 
health and accident benefits when the premiums were over two weeks in arrears. 
We are not called upon to pass on the question of what the effect of the payment 
of the premium was after it had been in arrears more than two weeks, and the 
accident happened more than two weeks after the policy was in arrears, but before 
the premium was paid. Here the accident happened after the policy was over 
two weeks in arrears. The policy provided that the insured should not be entitled 
to sick or accidental benefits when premium payments were in arerars for two 
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weeks or more. We hold that nothing happened to prevent this clause from becom- 
ing effective. It follows that the judgment of the trial court was wrong in over- 
ruling the demurrer of defendant to the evidence of plaintiff. Thé result that 
has been reached makes it unnecessary for us to consider the authority of the 
trial court to order the defendant insurance company to pay the attorney for 
plaintiff a fee for services performed in this court. 

The judgment of the trial court is reversed, with directions to enter judg- 
ment for defendant. 


GREAT NORTHERN LIFE INS. CO. v. SCOTT. No. 27151. 
Supreme Court of Oklahoma. May 4, 1937. 
Rehearing Denied Oct. 19, 1937. 
Application for Leave to File Second Petition for Rehearing Denied Nov. 2, 1937. 
72 Pacific Reporter (2d) 790. 
1. APPLICATION. 


Insurer may be held liable in damages to applicant for insurance, where there 
has been unreasonable delay in acting on his application. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

2. DELAY. 

In action against insurer by applicant for health and accident policy for 
damages resulting from delay in insurer’s passing on application for insurance, 
question of unreasonableness of insurer’s delay held for jury. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

Syllabus by the Court. 

An insurance company may be held liable in damages to an applicant for 
insurance where there has been unreasonable delay in acting upon his application 
for insurance, and the question of unreasonableness of the delay is a question of 
fact for the jury under proper instructions of the court. ; 

Appeal from District Court, Marshall County; J. I. Goins, Judge. 

Action by Orley L. Scott against Great Northern Lifé Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Keaton, Wells, Johnston & Barnes, of Oklahoma City, for plaintiff in error. 

Don Welch, of Madill, for defendant in error. 

Corn, Justice. 

This is a suit for damages for unreasonable delay in passing on an applica- 
tion for insurance. The plaintiff’s theory, briefly stated, is that he had made an 
application to the defendant company for a policy of health and accident insur- 
ance and had paid the first quarterly premium thereon; that it became the duty 
of the defendant to pass on said application within a reasonable length of time 
and either accept or rejcet it; that it failed to act within a reasonable time; 
that during the interim he was injured and was not covered by insurance; that 
had the company acted within a reasonable time, he would have been covered 
by insurance; and that this unreasonable delay thereby damaged him in the 
sum of $2,600, which was the amount the insurance company would have owed 
him had the policy been in force at the time he was injured. 

The case was tried to a jury, which rendered a verdict in favor of the plaintiff 
for $2,478; judgment was entered on the verdict and this appeal follows. 

The plaintiff in error was defendant and the defendant in error plaintiff in 
the trial court, and they will be so dsignated herein. 

Ins. Co. v. Cameron, 85 Okl. 171, 205 P. 151, 27 A.L.R. 444; Columbian National 
Ins. Co v. Lemmons, 96 Okl. 228, 222 P. 255, 256; and Travelers Ins. Co. v. 

[1] This general situation has been before this court in several cases: Security 

Taliaferro, 176 Okl. 242, 54 P.(2d) 1069. 


In the Cameron Case, the first in this state on the subject, this court said: 

“Insurance companies are held, in law, to a broader legal responsibility than 
are parties to purely private contracts or transactions. This is based upon the 
fact that those companies act under franchise from the state, and the policy of 
the state in granting such franchises proceeds upon the theory that it is in the 
interest of the public to the end that indemnity upon specific contingencies 
should be provided those who are eligible and desire it, and for their protection 
the state regulates, inspects, and supervises their business. An insurance com: 
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pany, having solicited and obtained applications for insurance, and having received 
payment of the fees or premiums exacted, they are bound either to furnish the 
indemnity the state has authorized them to furnish or decline so to do within 
such seasonbale time as will enable them to act intelligently and advisedly 
thereon or suffer the consequences flowing from their neglect so to do. * * * 

“An insurance company may be held liable in damages to an applicant for 
insurance where there has been unreasonable delay in perfecting and forwarding 
an application to the company for acceptance or rejection, by the soliciting 
agent of the company or other agent who has authority to supervise the solicita- 
tion and preparation of applications, and the question of the unreasonableness 
of the delay is one for the trier of the facts in each particular case under 
proper instruction of the court.” 

The rule was reaffirmed in Columbian National Ins. Co. v. Lemmons, supra, 
in this language: “An insurance company may be held liable in damages to an 

applicant for insurance, where there has been unreasonable delay in acting upon 
her application for insurance, and the question of unreasonableness of the delay 
is a question of fact for the jury under proper instructions of the court.’ 

Then in Travelers Ins. Co. vy. Taliaferro, supra, the rule was again recognized 
in this language: “Where an insurance company receives an application for 
insurance together with the premium thereon, an implied -promise is thereby 
created on the part of the company to act upon said application wthin a reason- 
able time, and the company may be held liable in damages for breach of such 
implied promise, or the applicant may waive the contract and sue in tort for 
negligence on the part of the company in its failure to act within a reasonable 
time.” 

There is no complaint made as to the instructions of the court. Every 
instruction requested by the defendant on this point was given. 

In Smith v. Blue, 111 Okl. 50, 238 P. 193, it is said: “Where the trial of a 
cause presents solely a question of fact, the determination of such question is 
wholly within the province of the jury, and where there is any competent evi- 
dence reasonably tending to sustain the verdict, the same will not be disturbed 
or reversed on appeal.” 

In Mitchell v. Milner, 111 Okl. 70, 238 P. 210, the same rule in slightly 
different language is announced: “Judgment of the court, based upon the verdict 
of a jury, in a law action, will not be reversed on appeal if there is any com- 
petent evidence which reasonably tends to support the verdict of the jury. 

[2] On Thursday, August 10, 1933, the application was executed in the 
town of Ada, Okl., and there delivered to a soliciting agent of the company, 
and the premium paid and a receipt for it executed. 

This application was received m the Oklahoma City office of defendant late 
in the afternoon of August 14th, the following Monday, four days later. Had 
it been mailed out of Ada the same day it was taken, it would have reached the 
Oklahoma City office of the company the next morning, Friday, the 11th. 

There is, then, up to this point, an unexplained, unjustified, and unnecessary 
delay of at least three days, which the jury was justified in finding was the 
result of the negligence of the soliciting agent who took the application. For 
such negligence of said agent the company is liable. Security Ins. Co. v. 
Cameron, supra. 

The application was then sent from the Oklahoma City office to the Chicago 
office where the policy was to be written, and was received there at the office 
of the company on Thursday, August 17, some time between 9 and 10 o'clock 
in the morning. 

According to normal mailing time between Oklahoma City and Chicago, a 
letter mailed in Oklahoma City on the afternoon of one day is received in the 
Chicago postoffice on the afternoon of the following day, and is delivered by 
carrier on the following morning. 

The evidence shows had the application been received in the Oklahoma City 
office in the morning it would have been mailed out to Chicago the same day. 
As it was however, it was received there late in the afternoon of the 14th and 
was not mailed out to Chicago until the next day, the 15th. The policy was 
actually executed, issued, and dated Monday, August 21, which was exactly 
four days after the application had reached the Chicago office. 

It must be borne in mind that as to accidental injuries, and that is con- 
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cededly the nature of said injuries received by the plaintiff, the “term of this 
policy begins on the day this policy is dated against bodily injury effected by 
accidental means.” 

Counting the day it received the application, Thursday, the 17th, Friday, 
the 18th, and Monday, the 21st, the day the policy was executed in Chicago, 
only three working days were required to consider the application, make the 
necessary entries on the records, and issue the policy and place it in force. 
This is for the reason that Saturday, the 19th, and Sunday, the 20th, were not 
working days in the Chicago office. 

The plaintiff was injured on August 17, at a time when he was not covered 
by insurance and he was thereby greatly damaged. The fact of his injuries, 
the seriousness thereof, and the amount of his damages are not disputed by 
defendant. 

The application itself charged the defendant and its agent that the plaintiff 
was engaged in an extremely hazardous employment; that he wanted the insur- 
ance and needed it; and thus the defendant was charged with the duty of at 
least normally speedy action in getting the application acted upon. It was the 
duty of said agent to immediately place the application in the mail, and his 
negligent failure to do so rendered the defendant liable. Had he done this it 
would have reached Oklahoma City on the morning of the 11th, and would 
have been started on its way to Chicago the same day. It would have reached 
Chicago on Sunday, and the office of the defendant company on the morning 
of the 14th, Monday. 

To charge the company only with the diligence it actually did use, Monday, 
the 14th, and Tuesday, the 15th, only, would have been consumed in the pre- 
liminaries, and on Wednesday, the 16th, the policy would have been issued and 
placed in force, covering the plaintiff for the injury he suffered on the following 
day, the 17th 

There was no attempt on the part of the defendant to deny, excuse, justify, 
or explain this negligent disregard of its duty to the plaintiff; and in the 
absence of such, the jury was justified in finding that it was negligent. 

Meyer v. Central States Life Ins. Co., 103 Neb. 640, 173 N.W. 578, cited by 
defendant, is easily distinguishable. In the first place, there existed facts 
justifying the delay; and, in the second place, the application for the policy in 
question permitted the use of 60 days in acting upon it. 

In Page v. National Automobile Ins. Co., 109 Neb. 127, 190 N.W. 213, 214, 
relied on by defendant, the applicant was himself negligent in failing to furnish 
a complete application. Thus the case is inapplicable. In the opinion, how- 
ever, this language ‘appears: “Whether such a delay [a delay of only five days] 
is evidence of actionable neligence, depends on circumstances.” 

That being true, it becomes, in the absence of justification, a question for 
the jury. 

Judgment affirmed. 

Osborn, C. J., Bayless, V. C. J., and Busby, Phelps, and Hurst, JJ., concur. 

Riley, Welch, and Gibson, JJ., absent. 


TRAVELERS INS. CO. v. MINTON. No. 27592. 
Supreme Court of Oklahoma. Oct. 26, 1937. 
Rehearing Denied Nov. 23, 1937. 
73 Pacific Reporter (2d) 422. 
3. EVIDENCE. 

In action on accident policy, wherein defense of suicide was set up, statements 
of insured, which were made within 25 or 30 minutes after insured suffered fatal 
shotgun wound, and which tended to show that gun “caught” while insured was 
getting out of automobile to shoot geese in nearby pond, were admissible as part 
of “res geste.” 


(For other cases, see Insurance, Dec. Dig. § 659.) 
Syllabus by the Court. 


1. The question of the admissibility of statements as part of the res geste is 
largely determined by the facts and circumstances of each cause, and should, in 
a great measure, be left to the determination of the trial court. 

2. Statements concerning the cause of injury, made by an injured person 
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when in a dying condition and within fifteen to thirty minutes subsequent to the 
injury, are held in this case to constitute a part of the res geste. 

Appeal from District Court, Garfield County; O. C. Wybrant, Judge. 

Action by Muriel L. Minton against Travelers Insurance Company, on an 
accident policy. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

McKeever, Stewart & McKeever, of Enid, for plaintiff in error. 

W. E. Crowe, of Enid, for defendant in error. 

Gipson, Justice. 

The defendant in error, Muriel L. Minton, is the widow and beneficiary of 
Roy F. Minton, who held an accident ‘nsutance policy issued by the plaintiff in 
error, Travelers Insurance Company. Minton died of a wound resulting from the 
alleged accidental discharge of a gun in his own hands. In an action on the policy 
instituted by the beneficiary in the district court of Garfield county, the issue 
raised by the pleadings was suicide, which, if true, would avoid the policy. Verdict 
and judgment were for plaintiff below, and defendant appealed. The parties are 
herein referred to as they appeared at the trial. 

The assignments question the propriety of receiving in evidence as a part 
of the res geste certain statements made to witnesses by the insured after his 
injury. 

There is evidence in the nature of certain unexplained discrepancies in Min- 
ton’s accounts at the bank where he was employed tending toward proof of a 
motive for taking his own life. During business hours the next day after bank 
examiners appear to have discovered the aforesaid discrepancies, Minton drove 
his automobile into the country, where shortly before noon he visited the home 
of a brother, Howard Minton, where he transacted some minor business as 
administrator of his father’s estate. Thence he proceeded to the home of another 
brother, Lester Minton, some two miles distant, where he borrowed a shotgun, 
visited a few minutes and departed. Shortly thereafter he was found by his young 
nephew, Bruce Minton, near Howard’s home lying in the road beside his car, 
a gunshot wound in his abdomen. The gun, an automatic, was lying on the floor 
of the car, the barrel protruding six or eight inches through the open door. 
An empty shell was “jammed” in the chamber. 

The testimony of witnesses present at the Lester Minton home shows that 
the insured borrowed the gun for the stated purpose of killing some wild geese 
seen flying about the fields that morning. He wanted to “beat the boys and get 
the first goose of the season.” He was told the gun was in bad repair. It would 
not properly extract shells and reload the chamber. Insured was in a_ jovial 
mood while visiting the homes of his brothers. There was nothing unusual in 
his behavior or appearance. He said he was out on business for the bank and 
was in a hurry. 

The statements attributed to the insured, and objected to by defendant as 
self-serving, hearsay, and not a part of the res gestae, were brought out in the 
testimony of Corine Minton and Dr. Harris. 

Corine Minton, wife of Howard Minton, arrived at the scene of the accident 
about fifteen minutes after it occurred. After relating the condition in which she 
found the deceased, she testified, in answer to counsel’s question, as follows: “I 
said, Roy, how did this happen? and he said, ‘Oh, those geese—I was going to 
get those geese and I guess the gun caught.’ ” 

Dr. Harris arrived at the scene not many minutes later. The insured had just 
been placed in an ambulance. The witness entered the ambulance and talked to 
the insured, who was at that time conscious. After relating from the stand the 
critical condition in which he found Minton, the doctor testified as follows: “He 
said there was some geese down—he saw flying over to the pond there, and he 
stopped—there was a pond right over the hill, and he said he was going to get 
out and try to kill them.” 

The evidence shows that the injuries were extremely severe. The insured 
was in a helpless physical condition at all times thereafter and apparently suffered 
intense pain. He died in a hospital at 5 o’clock that afternoon. 

Defendant says that the foregoing evidence of accidental injury was not a 
part of the res geste and therefore erroneously received by the trial court. 

The question is: Were these statements of the injured party such that under 
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all the surrounding circumstances they may be said to constitute a part of the 
accident itself. 

[1] “Res geste” consist of all the things done in relation to, and as a part 
of, a certain event. A statement is a portion of the event, dependent entirely 
upon whether it was provoked spontaneously by the event itself. If subsequently 
narrated, without the characteristic of spontaneity, and calculated merely to inform, 
such statement is not a part of the res geste. See Standard Accident Ins. Co. 
v. Baker, 145 Okl. 100, 291 P. 962, 963. In speaking of res geste the court in 
that case said: 

“It consists of those statements made rather by the event than about the event, 
those expressions which grow out of and characterize the event and not a narra- 
tion of a past event or comment upon it. There is no ‘rule of thumb’ by which 
such evidence is determined. Each event is governed by its own facts and 
circumstances. Were the statements spontaneous and instinctive, or were they 
premeditated and the result of the wariness of the speaker endeavoring to color 
the situation? The statements so admitted should be contemporaneous with the 
event, but time is not necessarily a controlling element or principle; it is not 
necessary that they be coincident in point of time. 

“Tf they sprang out of the principal fact, tend to explain it. were voluntary 
and spontaneous, and made at a time so near it as to preclude the idea of deliberate 
design, ‘they may be regarded as contemporaneous and are admissible in evidence.’ 
10 R.C.L. 978.” 

{2] There the court also held, following other decisions of this court, as fol- 
lows: “The question of the admissibility of statements as part of the res geste 
is largely determined by the facts and circumstances of each case and should, in 
a great measure, be left to the determination of the trial court.” 

In the Baker Case this court approved the action of the trial court in admitting 
statements made by the injured person to other parties some twenty-five or thirty 
minutes after he was found in a critical condition from the effects of a beating 
alleged to have been administrated by hijacks. Relative to those statements 
the court said: “In the instant case deceased was located in physical distress, he 
was breathing with difficulty, he said, ‘I have been hijacked.’ He was helped into 
the depot. The conductor there heard him say, “The hijackers got me.’ The 
special agent of the railroad and the sheriff were called. The deputy sheriff was 
at the jail some quarter of a mile from the station. He hastened to put his clothes 
on and rushed to the depot in his car. Assured stated after he arrived how the 
hijackers had knocked and kicked him about and caused him to fall in the borrow 
pit nearby. The special agent testified he arrived within about twenty-five minutes 
after he was called and that he heard similar statements made. Assured continued 
to grow weaker after he was found and died within a short while. There seems 
to have been no time in which deceased was free from the oppression and excite- 
ment of the event of the hijacking. Physical facts supported his statements.” 


[3] The circumstances concerning the condition of the injured party there are 
very similar to those of the insured in the instant case. Here the insured was 
in great physical distress when he made the statements. He was helpless and, 
as events proved, mortally wounded. One of his statements was made fifteen 
minutes after he was first found, but immediately upon the arrival of the party 
to whom it was made: the other within twenty-five or thirty minutes, also imme- 
diately upon the arrival of the person to whom it was made. There is no evidence 
that his wound was considered other than mortal from the start. He suffered 
greatly from shock and pain. There was no time in which he was free from the 
“oppression and excitement” of the shooting. Physical facts supported the theory 
of accidental discharge of the gun. It was in bad repair. His answers made 
to questions asked spontaneously in the excitement of the moment were apparently 
as spontaneous as the questions themselves; and were uttered without design, 
so far as we can know, to mislead the witnesses or to create a false impression 
concerning the cause of the accident. We are unable to say that the court erred 
In considering these statements, not as mere narrations of a past event, but as 
spontaneous and truthful assertions made on the spur of the moment by reason 
of the present stress and excitement, thus linking them with the main event 
of the injury as a part thereof. 

We consider the decision in Standard Accident Ins. Co. v. Baker, supra, as 
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controlling here, and, for that reason, deem it unnecessary to discuss the cases 
from other jurisdictions cited by the defendant. 

The testimony complained of was properly received by the court, and there 
being evidence sufficiently indicative of accidental death to warrant submission to 
the jury, the judgment should be, and is, affirmed. 

Osborn, C. J., and Riley, Corn, and Davison, J]J., concur. 

GREAT NORTHERN LIFE INS. CO. OF MILWAUKEE, WIS. v. FARMERS’ 
UNION CO-OP. GIN CO. No. 27256. 
Supreme Court of Oklahoma. Nov. 9, 1937. 
Rehearing Denied Dec. 7, 1937. 
73 Pacific Reporter (2d) 1155. 
1. PROXIMATE CAUSE. 

Under accident policy covering loss resulting solely from bodily injury effected 
independently of all other causes through accidental means, and excluding all 
disabilities caused wholly or partly from disease, insurer was not liable under 
disability provisions of policy where injury to plaintiff's hand and pre-existing 
syphilis combined to cause the disability. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

2. PROXIMATE CAUSE. 

In suit on accident policy covering disabilities resulting solely from accidental 
means, directly and independently of all other causes, and excluding disabilities 
caused wholly or partly from disease, the contract itself is measure of insurer’s 
liability. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Syllabus by the Court. 

1. In an accident policy wherein the risk assumed by the insurer is limited to 
disabilities resulting solely from accidental means, directly and independently of 
all other causes, and excluding disabilities caused directly or indirectly, wholly or 
partly, from disease, the contract is the measure of the liability; such a provision 
is binding, and in an action on the policy wherein the uncontradicted evidence is 
that the disability was the concurrent result of accident and pre-existing disease, 
verdict and judgment for plaintiff will be reversed. 

2. Ordinarily an error of law occurring at the trial, such as the admission of 
harmful incompetent evidence, the giving of harmful erroneous instructions, and 


other harmful errors in general, call for the granting of a new trial. Similarly, 
where there is a mere insufficiency of evidence to sustain the verdict in a law action, 
a new trial should be granted. But where the undisputed evidence precludes recov- 
ery, and it does not appear that it can be refuted on another trial, and there is 
a fair certainty that such evidence presents the true situation, there is no good 
reason for ordering a new trial. Especially is this true where that which precludes 
recovery is the evidence of the party who prevailed. 

Corn, J., dissenting. 

Appeal from District Court, Beckham County; W. P. Keen, Judge. 

Action by the Farmers’ Union Co-operatice Gin Company against the Great 
Northern Life Insurance Company of Milwaukee, Wisconsin, for disability benefits 
provided in an accident policy. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Keaton, Wells, Johnston & Barnes, of Oklahoma City, and Fred B. Cornels, 
of Sayre, for plaintiff in error. 

H. C. Ivester, of Sayre, for defendant in error. 

PuELps, Justice. 

An employee of the plaintiff company was the insured in an “Employers’ 
Special Accident Policy,” and the plaintiff company was the beneficiary. The 
defendant insurance company was the insurer. The plaintiff company recovered 
a verdict and judgment against the defendant, under the disability provisions in 
the policy, and the latter appeals. The question in the case is whether there is 
any evidence reasonably tending to prove that the disability for the period covered 
by the judgment resulted solely from bodily injuries effected, directly or inde- 
pendently of all other causes, through accidental means. 

[1] Beginning with the contract itself: It is limited to indemnity for “loss 
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resulting solely from bodily injuries effected, directly and independently of all other 
causes, through accidental means, * * * as specified in the following schedules, sub- 
ject, however, to all the provisions and limitations hereinafter contained.” There 
is a further provision expressly stating that the insurance shall not cover disability 
caused directly or indirectly, wholly or partly, by bacterial infections except pyo- 
genic infections occurring with or through a cut or wound effected by accidental 
means, or by any other kind of disease. 

The insured, a large, strong man, who was described by one of the medical 
witnesses as a phy sical wonder, was working in a cotton gin. His left hand became 
caught in a saw. The tendons to the fingers on that hand were cut, and there 
was some hearsay testimony to the effect that he suffered a wrench to the right 
arm or shoulder in extricating himself. There was no evidence that the wrench 
caused the later disability hereinafter considered. By six weeks the wound to the 
left hand had entirely healed, though some improvement in its general condition 
could be expected thereafter; but at that time pre-existing spyhilis became aggra- 
vated, resulting in total disability, and the judgment was based on that disability. 

The accident left the fingers of the left hand stiff, so that in the opinion of 
insured’s physician, who testified for plaintiff, a total disability ensued in that 
hand. No evidence was offered as to whether this would have permanently 
prevented the insured from performing any substantial portion of the work 
connected with his occupation, thus resulting, in legal contemplation, in total 
disability. Metropolitan Life Ins. Co. v. Richter, 173 Okl. 489, 49 P.2d 94. 
Whether proof of total disability to one hand, standing alone and unaided by any 
other evidence at all, is sufficient in itself to warrant the jury in finding general 
total disability, we need not and do not decide, and this is for two reasons: (1) 
The insurance company paid the disability payments from the date of the accident 
to a time past the date when thereafter the insured did become actually disabled 
from pre-existing syphilis; and (2) we must look at the disability for the period 
now in suit, or, rather, its causes, from the viewpoint of what the uncontradicted 
evidence indicated those causes to be, rather than base our judgment on the erro- 
neous assumption that there was a single cause (the injury), which may have been 
sufficient to cause total disability without the other or concurring cause. Stated 
ditterently, the question is not, what could or might or even would have caused a 
like disaBility ; ; it is, what did cause the actual disability in suit. 

There is no conflict in the evidence on that question. For years the insured 
had heen afflicted with syphilis and was in an advanced stage of that disease, 
though it had not disabled him from working. One physician testified, and it was 
not denied, that the hand could have been aided by additional treatment, but the 
general condition of the man, brought on by the syphilis, made it inadvisable. 
Before such additional treatment was advisable, lesions of the brain or spinal 
cord developed, the muscles of both arms and both legs became spastic, paralysis 
set in, an arm started atrophying, and thereafter he lived about two years and died. 

Viewing the whole of the evidence, but one inference is permissible, and that 
is that the syphilis contributed to the disability caused by the injury, and the injury 
contributed to and made active the potential disability lurking in the syphilis. Such 
was the testimony of all the physicians. The injury and the disease intermingled 
to cause the disability, and even the plaintiff's doctor so testified. The testimony 
of the defendant’s physicians to that effect, and that the general spastic paralysis 
was the result of lesions in the neuro syphilitic brain, involving the primary as 
distinguished from the secondary nervous system, and that this could not have 
been caused directly by the injury, was uncontradicted. Though the injury aggra- 
vated the pre-existing disease, the condition present when the injury was received 
also made the effects of the injury itself worse, and, as one physician testified, 
the diseased condition made it inadvisable to render further treatments to the 
hand, which treatments ordinarily would have improved it. Those being the facts 


of the case, we cannot affirm this judgment. 
[2] This is not an action under the Workmen’s Compensation Law (St.1931, 


é 13348 et seq., 85 Okl.St.Ann. § 1 et seq.). There the rule is otherwise. Protho 

. Nette, 173 Okl. 114, 46 P.2d 942, at page 947, and cases cited. But where, as 
in this case, the action is simply on an accident policy by the beneficiary, wherein 
the risk is limited to disabilities resulting solely from accidental means, directly 
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and independently of all other causes, and excluding disabilities caused directly 
or indirectly, wholly or partly, from disease, the contract is the measure of the 
liability. Such a provision is binding. We so held in Federal Life Ins. Co. y. 
Firestone, 159 Okl. 228, 15 P.2d 141, in which the policy had the “directly and 
independently of all other causes” provision, as in this case; the second syllabus 
ot which decision is: “In action on limited accident policy, plaintiff has burden 
to prove that accident was covered by policy, and that accidental injuries caused 
death, directly and independently of other causes.” In that case the insured 
received injuries to the body and head in an automobile accident which one medical 
witness described as being sufficient in themselves to cause contusion or hemorrhage 
of the brain resulting sometimes in death within two weeks after the injury. 
Either on the day of the injury or shortly thereafter, the insured began partaking 
heavily of alcoholics, and died twelve days after the accident. The physicians 
testified that death was attributable both to the injury and to the alcoholics, but 
the defendant’s physician testified that the alcoholics were the secondary cause 
of death, while in the instant case the evidence is that the syphilis was the primary 
cause of the disability. This court reversed plaintiff’s judgment, stating that the 
only question involved was what caused the death, and that a certain criticised 
instruction should have been (159 Okl. 228, 15 P.2d 141, loc. cit. 144) that: “if his 
death was in any way contributed to by the‘alcoholic poisoning or if his death was 
the concurrent result of the injuries and alcoholic poisoning, then the plaintiff 
could not recover.” We further held in that decision that under a limited accident 
policy such as this one, the ordinary rule of proximate cause is inapplicable. Inas- 
much as all witnesses agreed that the disability in the instant case was the concur- 
rent result of the injury and the disease, and in substance that each made the effect 
of the other worse, that decision is conclusive of this case. 

The decision in the Firestone Case, supra, is in line with the general rule on 
this subject. That rule is stated in this manner by Cooley’s Briefs on Insurance 
(2d Ed.) vol. 6, p. 5352: “If the policy limits the liability to disability or death 
resulting solely from accidental injury ‘independently of all other causes’, there 
can be no recovery for the death of insured resulting from the concurring effect 
of an injury and pre-existing disease.” See, also, the many decisions cited in Kerns 
v A&tna Life Ins. Co. (C.C.A.) 291 F. 289; A&tna Life Ins. Co. v. Bethel, 140 Ky. 
609, 131 S.W. 529: Ward v. Aftna Life Ins. Co., 82 Neb. 499, 118 N.W. 70; Hesse 
v. Travelers Ins. Co., 229 Pa. 125, 149 A. 96; Western Indemnity Co. w. Mac- 
Kechnie (Tex.Civ.App.) 185 S.W. 615; Korff v. Travelers Ins. Co. (C.C.A.) 83 
F. 2d 45. 

The defendant preserved its right of review by demurring to the plaintiff’s 
evidence and moving for a directed verdict at the conclusion of all the evidence, 
and excepting to the rulings of the court thereon. In Mid-Continent Life Ins. Co. 
vy. Walker, 128 Okl. 75, 260 P. 1109, 1111, we said: “Where the conclusion of the 
jury is not sustained by any reasonable hypothesis that can be based upon the 
prgved and uncontroverted facts of the record, the verdict of the jury cannot be 
sustained, and this court will reverse any judgment based thereon, and will 
remand for a new trial,” citing cases. 

f3-5] Ordinarily, an error of law occurring at the trial, such as the admission 
of harmful incompetent evidence, the giving of harmful erroneous instructions, 
and other harmful errors in general, call for the granting of a new trial. Simi- 
larly, where there is a mere insufficiency of evidence to sustain the verdict in a 
law action, as in the case just quoted, a new trial should be granted. But where 
the undisputed evidence precludes recovery, and it does not appear that it can he 
refuted on another trial, and there is a fair certainty that such evidence presents 
the true situation, there is no good reason for ordering a new trial. Especially 
is this true where that which precludes recovery is the evidence of the party who 
prevailed. 

Accordingly, the judgment is reversed, and the cause is remanded with direc- 
tions to enter judgment for the defendant. 

Osborn, C. J., and Welch, Gibson, and Hurst, JJ., concur. 

Corn, J., dissents. 

Bayless, V. C. J., and Riley and Davison, JJ., absent. 
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FEDERAL LIFE INS. CO v. RALEY. No. 2101—6947. 
Commission of Appeals of Texas, Section A. Nov. 10, 1937. 
109 Southtwestern Reporter (2d) 972. 
1. PROXIMATE CAUSE. 

The insurer does not become liable for loss unless loss is proximately caused 
by peril insured against, even though policy does not in express terms so pro- 
vide. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

PROXIMATE CAUSE. 

The term “proximate cause” as applied in insurance cases has essentially 
same meaning as applied in negligence cases, except that in insurance cases 
element of foreseeableness or anticipation of injury as probable result of peril 
insured against is not required. 


(For other cases, see Insurance, Dec. Dig. § 466.) 
PROXIMATE CAUSE. 

Where a chain of events is set in motion by peril insured against and chain 
is broken by new and independent cause intervening, but for which injury 
would not have occurred, peril insured against is regarded as the remote and 
not the “proximate cause” of the injury. 


(For other cases, see Insurance, Dec. Dig. § 466.) 
4, PROXIMATE CAUSE. 

Where lid of turtleback compartment of automobile in which insured and 
husband were transporting pig, due to loss of bolt from hinge, became displaced 
while husband was driving around curve, and husband looked back to see if pig 
was escaping and caused automobile to swerve, impaired condition of lid of 
turtleback, if conceded to amount to “wrecking” of automobile within terms of 
accident policy, was not “proximate cause” of fatal injuries to insured, who in 
some unexplained manner fell from automobile while husband’s back was 
turned, since impaired condition of lid of turtleback had no more than remote 
connection with fall. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Error to Court of Civil Appeals of Seventh Supreme Judicial District. 

Suit by J. W. Raley, administrator of the estate of Vera Raley, deceased, 
against the Federal Life Insurance Company. To review a judgment of the 
Court of Civil Appeals [81 S.W.(2d) 220] affirming a judgment for the plaintiff, 
the defendant brings error. 

Reversed and judgment rendered for defendant. 

Alfred M. Scott, of Austin, for plaintiff in error. 

X. P. Moreland, of Plains, and R. L. Graves, of Brownfield, for defendant 
il! error. 

Harvey, Commissioner. 

This is a suit by the defendant in error, J. W. Raley, against the plaintiff in 
error, Federal Life Insurance Company, on an accident insurance policy, on account 
of the fatal injury of the defendant in error’s wife, Mrs. Vera Raley. The injury 
and ensuing death of Mrs. Raley is alleged to have resulted from the wrecking 
of an automobile in which she and her husband were riding. A trial of the case 
before a jury resulted in a judgment for Raley. The Court of Civil Appeals 
affirmed the judgment. 81 S.W.(2d) 220. 

The material provisions of the policy read as follows: “The Federal Life 
Insurance Company * * * hereby insures Vera Raley * * * against accidental death 
* * * resulting, directly and independently of all other causes, from bodily injuries 
sustained through external, violent and accidental means, for the amounts and 
in the manner set forth in Parts * * * IT, IIT * * * subject to the provisions, con- 
ditions and limitations contained in this policy. * * * Part II. Automobile Accidents. 
(a) for loss of both hands or both feet, sight of both eyes or one hand and one 
foot, sight of one eye and the loss of one foot, sustained by the wrecking of a 
four-wheeled automobile of the pleasure type exclusively, in which the insured is 
riding, * * * (b) for loss of life as a result of accident specified in paragraph (a) 
of this Part, the Company will pay the sum of * * * $1,500.” 

_ Another paragraph of said policy reads, so far as presently material, as 
follows: “ ‘Wrecking’ * * * as used in this policy means damage to car or con- 
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veyance, occurring at the time of injury or death, which damage shall require 
repair, and of which damage there shall be visible mark upon such car or con- 
veyance.” 


The accident and attending circumstances are disclosed by the undisputed 
testimony of Raley. The material facts thus disclosed are substantially as follows: 
Mr. and Mrs. Raley lived about 2% or 3 miles north of the town of Plains, in 
Yoakum county. The automobile in which Raley and his wife were riding at 
the time of the accident was a Ford roadster, having a collapsible top with a 
small window at the back, and a luggage compartment in the rear end of the car. 
Prior to the accident, but on the same day, Mr. Raley bought a pig from a farmer 
about 2 or 3 miles east of Plains. The pig was put in the luggage compartment 
of said car. This compartment had a lid which opened at the rear end of the 
car, and there was a latch there, operated by a metal handle, for the fastening 
of the lid when same was closed. The upper end of the lid—that is to say, the end 
just behind the passenger compartment—was hinged to the body of the car. This 
hinging device consisted of a metal screw at the upper left-hand corner of the 
lid and a knob and socket at the upper right-hand corner. These hinging parts 
were in proper place and properly functioning when the pig was loaded. Having 
put the pig in the luggage compartment, Mr. Raley closed the lid and fastened it 
with the latch and tied the handle of the latch so the lid could not become unlatched. 
He also tied a rope diagonally across the lid from the upper left-hand corner to 
the lower right-hand corner. Having done this, he began the journey to his home 
in the car. While going through Plains, on his way home, Mrs. Raley got into 
the car with him and they traveled northward along the public road running north 
from the town. A short distance out of town a double curve occurs in the road. 
The road first curves westward a short distance and then curves back north. 
It was at this second curve that the accident in question happened. The road is on 
an embankment about 36 feet wide, and at said second curve the road slopes down 
from the west side to the east side. Mr. Raley was driving the car and sat in 
the left side of the passenger compartment, and Mrs. Raley sat beside him on 
the right. At the time the accident in question occurred, the right side of the 
car, on account of the slope of the road, which has been mentioned, was about 4 or 
5 inches lower than the left side. The car, as it entered upon the second curve, 
was moving, on the right-hand side of the road, at a speed of about 12 or 15 miles 
an hour. At this time, Mr. Raley heard a noise in the rear end of the car which 
caused him to think that the pig might be about to escape. He glanced back through 
the back window in the car top, and saw that the upper left corner of the luggage 
compartment lid had come loose and fallen from place, and that the lid was askew 
in such a way as to open the lid about 5 inches at a lower corner of the luggage 
compartment. He also saw the snout of the pig sticking out through this opening. 
On seeing these things, he instantly turned his face back in the direction the car 
was moving, and discovered that in looking back he had inadvertently allowed 
the car to swerve to the left side of the road. He immediately swerved the car 
back to the right side of the road, and at the same time pressed down on the 
brake pedal for the purpose of stopping the car and going back to prevent the 
pig from escaping. Just after Raley turned his face forward, after glancing back 
as stated, and while he was swerving the car, he heard a gasp, and a clicking sound 
at the right-hand door of the car, and immediately afterwards heard a thud on 
the ground beside the car. The car was then moving at the speed of 4 or 5 
miles an hour. He instantly became aware of the fact that his wife was not in the 
car, and he pressed down hard on the brakes and brought the car to a stop as 
quickly as possible. He then sprang from the car, and saw Mrs. Raley lying 
flat on her back in the road, about 12 or 15 feet behind the car. He ran to her 
and found that her head was injured and that she was unconscious. However, in 
a short time she revived sufficiently to get back into the car, with his aid, but never 
did recover sufficiently to tell how she happened to fall. As the result of her fall, 
she died that night from concussion of the brain. Mr. Raley did not know how 
she came to be out of the car. Nothing was said by either of them at any time 
during the happening of the series of events involved in the accident. Just after 
the accident occurred and Mrs. Raley had gotten back in the car, Mr. Raley 
discovered that the screw of the hinging device at the upper left corner of the 
luggage compartment lid had become unscrewed and fallen to the bottom of the 
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compartment, thus allowing that corner of the lid to come loose, and the lid to 
become askew as it did. 

[1-4] The insurance company contends that there is no evidence of a “wreck- 
ing” of the car, within the meaning of the term as defined in the policy. We find 
it unnecessary to decide and do not decide this question; but for present purposes 
we shall assume that the upper end of the luggage compartment lid coming loose, 
as it did, and the ensuing disarrangement of the lid, constituted a “wrecking” 
within the meaning of the policy. Having made this assumption, we pass to the 
contention of the company that there is no evidence to show that such “wrecking” 
proximately caused Mrs. Raley to be injured. In this connection, it is observed 
that, in cases where the insurance policy does not in express terms so provide, the 
authorities generally, including courts of this state, do not regard that the insurer 
becomes liable for a loss unless the loss is proximately caused by the peril insured 
against, which in this case was the “wrecking” of the car. Moreover, it is to be 
gathered from the many decisions dealing with the subject that the term “proxi- 
mate cause” as applied in insurance cases has essentially the same meaning as that 
applied by our own courts in negligence cases, except that in the former the element 
of foreseeableness or anticipation of the injury as a probable result of the peril 
insured against is not required. 6 Couch on Insurance, §§ 1463-1476; 1 C.J. 470; 
Federal Life Ins. Co. v. White (Tex.Civ.App.) 23 S.W.(2d) 832; Provident Life 
& Accident Ins. Co. v. Holt (Tex.Civ.App.) 27 S.W.(2d) 556; Milwaukee & St. P. 
Ry. Co. v. Kellogg, 94 U.S. 469, L.Ed. 256; Berry v. United Commercial Travelers, 
172 Iowa 429; 154 S.W. 598, L.R.A.1916B, 617, Ann.Cas.1918A, 706; 24 Tex.Jur. 
pp. 1084 et seq. In a word, where a chain of events is set in motion by the peril 
insured against, and same is broken by a new and independent cause intervening 
the peril insured against and the injury, but for which the injury would not have 
occurred, then in such case the peril insured against is regarded as the remote and 
not the proximate cause of the injury. With these observations in mind, we now 
take up the evidence relating to the cause of the injury suffered by Mrs. Raley 
which resulted in death. This evidence, the substance of which has been stated in 
detail, leaves no room to doubt that the “wrecking” of the car which occurred, 
operating either alone or in conjunction with any other force, did not proximately 
cause Mrs. Raley to fall to the ground, as she did, and be injured. There is no pre- 
tense that the unfastened and disarranged condition of the luggage compartment 
lid, of itself or operating in conjunction with any other force, not even with the 
actions of the pig, affected in any degree the movements of the car, or otherwise 
produced a condition of danger with respect to the occupants of the car. If Mrs. 
Raley had remained in the car, she would not have been injured at all. With refer- 
ence to the essential cause of her falling to the ground as she did, the evidence, at 
most, admits of one or the other of two deductions, namely, that she was thrown 
from the car by its swerving motions, or that something else, which had no direct 
connection with the impaired condition of the lid, caused her to fall while she was 
voluntarily getting out of the car. In either case, the impaired condition of the 
luggage compartment lid could be no more than a remote cause of her fall to the 
ground. In either case, her fall would be the result of a new and independent cause 
intervening the “wrecking” of the car and the injury, and but for which the injury 
would not have occurred. 

[5] Because the evidence does not show that the “wrecking” in question proxi- 
mately caused the injury and death of Mrs. Raley, the judgment of the trial court 
and that of the Court of Civil Appeals are reversed, and, inasmuch as there is no 
reasonable probability that the evidence in this respect will not be materially the 
same at another trial, judgment is here rendered for the plaintiff in error. 

Opinion adopted by the Supreme Court. 
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NATIONAL-BEN FRANKLIN FIRE INS. CO. v. STUCKEY. No. 8455. 
Circuit Court of Appeals, Fifth Circuit. Oct. 15, 1937. 
92 Federal Reporter (2d) 411. 
1. IRON SAFE CLAUSE. 

A Georgia fire policy for an aggregate amount covering a stock of goods, 
fixtures, and store building separately valued, for which a single gross premium 
was charged, was rendered wholly void by breach of iron safe clause, which was 
made a warranty by the insured and accepted as a part of the contract. 

(For other cases, see Insurance, Dec. Dig. § 335[5].) 

Appeal from the District Court of the United States for the Southern 
District of Georgia; William H. Barrett, Judge. 

Action by J. O. Stuckey against the National-Ben Franklin Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed on condition of partial remittitur, otherwise reversed and remanded. 

Alex W. Smith, Jr., of Atlanta, Ga., and J. S. Adams, of Dublin, Ga., for 
appellant, 

R. M. Daley, of Dublin, Ga., for appellee. 

Before Foster, Sibley, and Holmes, Circuit Judges. 

Hotes, Circuit Judge. 

This is an action upon two policies of fire insurance, one for $5,000 on a 
two-story brick building, and the other for an aggregate of $4,500 on items as 
follows: $2,000 on a one-story -brick store adjoining the above-stated two-story 
brick store; $2,000 on the stock of merchandise contained in the one-story store, 
and $500 on the store furniture and fixtures contained in the one-story store. 

This is the third appearance here of this case. Our former opinions are 
reported in 79 F.(2d) 631 and 86 F.(2d) 175. The judgment now appealed from 
is for $6,410.58, being made up of $5,000, under policy No. 29, on the two story 
brick store, and $1,410.58, under the policy No. 28, on the adjoining one story 
brick store; the appellee, upon the third trial, having withdrawn all claim of 
loss for merchandise and fixtures contained in said one-story building. 

The parties agree in the briefs that the validity of the $5,000 policy must be 
upheld on this record, and that the only controverted issue before the court is 
over the amount of $1,410.58, allowed for damage to the one-story building. We 
think the policy covering this store became null and void because of a breach 
of the warranty known as the iron safe clause. This warranty provides in sub- 
stance that the assured will take a complete itemized inventory of stock on 
hand at least once in each calendar year; that he will keep a set of books which 
shall clearly and plainly present a complete record of business transacted, 
including all purchases, sales, and shipments, both for cash and credit from date 
of inventory, and during the continuance of this policy; and that such books 
and inventory and also the last preceding inventory, if such has been taken, shall 
be kept securely locked in a fireproof safe at night and at all times when the 
premises mentioned in the policy are not actually open for business; or, failing 
in this, that such books and inventories will be kept in some place not exposed 
to a fire which would destroy the subject of insurance. The warranty further 
provides that, in the event of failure to produce such set of books and inven- 
tories for the inspection of the company, the policy shall become null and void, 
and such failure shall constitute a perpetual bar to any recovery thereon. 

{1] The specific question presented is the divisibility of the contract, the 
policy covering a stock of goods and fixtures as well as a store building, each 
separately valued. In Wright v. Union Insurance Company (C.C.A.) 13 F.(2d) 
612, involving a stock of goods and fixtures, this court held that failure to 
comply with the iron safe clause rendered the policy wholly void. Notwith- 
standing the dictum in Bennett v. Cosmopolitan Fire Insurance Company (C.C.A.) 
50 F.(2d) 1017, to the effect that breach of a chattel mortgage clause in a fire 
policy would not avoid the entire policy, covering both dwelling and furniture 
for separately stated amounts, we think Wright v. Union Insurance Co., supra, 
controls in the instant case, wherein it appears that a single gross premium 
was charged for an aggregate amount of insurance in the sum of $4,500; that 
the three items of property were subject to the same risk or hazard; and that 
the policy provided for the insurance to be effective subject to a number of 
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conditions, including the iron safe clause, which were made ‘warranties by the 
insured and accepted as a part of the contract; the policy further providing 
that, in the event of failure to comply with said clause, it should become null 
and void, and that such failure should constitute a perpetual bar to any recovery 
thereon. The Third, Sixth, and Ninth Circuits seem to be in accord with 
this view; the Fourth, contrary. Fries-Breslin Company y. Star Fire Insurance 
Company (C.C.A.) 154 F. 35; Hartford Fire Insurance Company v. Jones (C.C.A.) 
15 F.(2d) 1; Lawson v. Twin City Fire Insurance Company (D.C.) 2 F.Supp. 171; 
McKernan v. North River Insurance Company (D.C.) 206 F. 984; Downey v. Ger- 
man-Alliance Insurance Company (C.C.A.) 252 F. 701. 

[2, 3] In this particular case we are fortified in our conclusion by the fact 
that this is a Georgia contract and the policy is held to be indivisible under the 
Georgia decisions. Southern Fire Insurance Company v. Knight, 111 Ga. 622, 
36 S.E. 821, 52 L.R.A. 70, 78 Am.St.Rep. 216; Fields v. Queen Insurance Company, 
31 Ga.App. 683, 121 S.E. 697; Johnson v. Sun Fire Insurance Company, 3 Ga.App. 
430, 60 S.E. 118. Whether the contract is entire or severable is a question of 
intention to be determined from the language of the parties, in the light of all 
the surrounding circumstances. We have here no question as to a rule of the 
law merchant or as to any general principle of the law of insurance contracts, 
but merely “the meaning, the tacit implications, of a particular set of words,” 
and, in case of doubt, in order to arrive at the intention of the parties we may 
look, not only to those words, but to the law of the particular state as announced 
by its highest court. Mutual Life Insurance Cmopany v. Johnson, 293 U.S. 335, 
55 S.Ct. 154, 79 L.Ed. 398. 

If the appellee shall, within 20 days from this date, enter a remittitur of the 
amount awarded under policy No. 28, the judgment of the court below will be 
affirmed; otherwise, it will be reversed and the cause remanded. In any event, 
the costs of this appeal shall be assessed against appellee. 


HYLAND v. MILLERS NAT. INS. CO. et al. No. 7937. 
Circuit Court of Appeals, Ninth Circuit. Nov. 1, 1937. 
92 Federal Reporter (2d) 462. 
1. APPRAISAL. Q ; f 

Where fire policies require appraisement of the loss by arbitrators and insured 
has illicit control of his appraiser, and, through such control, causes delay frus- 
trating the arbitration, he is foreclosed of his right to sue. 

(For other cases, see Insurance, Dec. Dig. § 575.) 

2. WAIVER. ; ; : a : 

Fire insurers did not waive failure of arbitration required by policies by their 
consent to an auction sale of salvaged merchandise after the arbitration had been 
frustrated, where they did not then know that it was insured’s control of one of the 
arbitrators that caused the frustration. 

(For other cases, see Insurance, Dec. Dig. § 576[1].) 

3. APPRAISAL. : 

Where fire policies require appraisement of the loss by arbitrators, if insured 
considers the arbitrator designated by the insurer unqualified or biased by reason 
of his being a professional adjuster, he should object at the time of the appoint- 
ment. 

(For other cases, see Insurance, Dec. Dig. § 570.) 

5. INSURANCE, 

Fire insurers do not waive the defense of fraud or false swearing where 
they do not know thereof prior to the assertion of their rights under the applicable 
provisions of the policy. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

Haney, Circuit Judge, dissenting. 

_ Appeal from the District Court of the United States for the Northern District 
of California, Southern Division; Frank H. Kerrigan, Judge. 

On petition for rehearing. 

Petition denied. 

For former opinion, see 91 F.(2d) 735. 

Morgan V. Spicer, William S. Graham, W. W. Sanderson, and J. W. 
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McCaughey, all of San Francisco, Cal., Robert W. Jennings, of Sacramento, Cal., 
and W. H. Metson, of Saft Francisco, Cal., for appellant. 

H. A. Thornton, Thornton & Watt, and Thornton & Taylor, all of San Fran- 
cisco, Cal., for appellees Millers Nat. Ins. Co. and Western Ins. Co. of America. 

Redman, Alexander & Bacon, Jewel Alexander, Wm, C. Bacon, and R. P. 
Wisecarver, all of San Francisco, Cal., for appellees Dubuque Fire & Marine Ins. 
Co., National Reserve Ins. Co., Minnesota Fire Ins. Co., and Merchants Fire Ins. Co. 

Orrick, Palmer & Dahlquist, of San Francisco, Cal., for appellee National 
Liberty Ins. Co. 

Long & Levit, Percy V. Long, Bert W. Levit, and R. P. Wisecarver, all of 
San Francisco, Cal., for appellee Firemen’s Ins. Co. of Newark, N. J. 

Before Wilbur, Denman, and Haney, Circuit Judges. 

DENMAN, Circuit Judge. 

In the petition for rehearing petitioner Hyland cites the recent case of Koyer 
v. Detroit Fire & Marine Ins. Co., 70 P.(2d) 927, a decision by the California 
Supreme Court. The opinion in that case discloses that the insurer charged and 
proved that the insured’s and insurer’s appraisers had selected a third; that the 
insured objected to the latter and a month’s delay ensued before the two selected 
another third for umpire. It was not proved that the insured’s protest against the 
first arbitrator caused the delay. Nor was it shown that insured’s appraiser had 
been any more responsible for the delay than the insurer’s. Evidence of bad faith 
on the part of the insured was offered, but its causal connection with the delay and 
failure to appraise was not shown. When the 90-day period had elapsed the insured 
withdrew from the appraisement and began the suit. 

The court found the insured had not been proved to have caused the failure 
of the arbitration, and held: 

“Tt is conceded by plaintiff, as it must be, that the provision for the appraise- 
ment of the loss is a valid one and that, unless he has done that which was required 
of him with reference to an appraisement, he has no right to sue. * * * 

“Tf plaintiff caused the efforts at arbitration to fail, even though he acted in 
good faith and without intent to defeat the arbitration, he would be responsible for 
the failure. The policies so provide. But, if he was guilty of acts committed in 
bad faith which did not cause the failure of the arbitration, he would not thereby 
be foreclosed of his right to sue.” (Italics supplied.) Koyer v. Detroit Fire & Mar- 
ine Ins. Co., supra, (Cal.Sup.) 70 P.(2d) 927, at pages 928, 929. 

[1] This California authority confirms our interpretation of the policy pro- 
visions in the instant case. We held that petitioner had an illicit control of his 
appraiser and that, acting under that control, he caused the delay frustrating the 
arbitration. He was, therefore, “foreclosed of his right to sue.” 

[2] Appellant repeats in his petition for rehearing the contention that appellees 
waived any failure of arbitration by their consent to an auction sale of the sal- 
vaged merchandise. The arbitration had already been frustrated but, at the time 
of the sale, the insurance companies were not aware of the fact that Hyland’s 
control of Colbert had caused it. 

Appellant further urges that the insurance companies waived any objection to 
appellant’s tool Colbert based on his lack of disinterestedness, because they knew or 
could have known of his bias before the arbitration. A rereading of our opinion 
will show this contention to be unfounded. Only by examining plaintiff's books 
could the appellees have learned of the several payments made by Hyland to Col- 
bert. The full significance of these payments and the utter unfitness of Colbert 
to serve as arbitrator were not made manifest until long after the time for arbitra- 
tion had passed. 

It is contended by the petitioner that the defense of failure to arbitrate was 
not properly pleaded by the insurance companies. Petitioner cites authorities to the 
effect that, in an action to set aside an award of appraisers for fraud, it is not 
sufficient to plead fraud generally, but the specific acts of fraud must be set out. 
That situation, obviously, differs from one where no arbitration was had due to 
ae failure to appoint a disinterested appraiser. The defense was properly 
pleade 


[3] It is urged that the appellees waived failure of arbitration by failure on 
their part to appoint a disinterested appraiser. It is contended that their appointee, 
Maris, was by profession an insurance adjuster, and authority is cited purporting 
to hold that a professional adjuster is not a competent appraiser because of his 
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usual bias. We think there is no basis for the argument. Maris was not necessarily 
biased by reason of his profession, and if appellant considered him unqualified for 
that reason he should have objected at the time of his appointment. Appellant was 
aware of any objection to Maris on this ground, whereas, as already pointed out, 
appellees were without knowledge of the perfidy of Colbert until the time for arbi- 
tration had passed. 

[4, 5] The petition for rehearing complains of the court’s failure to pass on 
the contention in appellant’s brief that the appellees waived any defense of fraud 
or false swearing. The point is not mentioned in the assignments of error. In the 
absence of an assignment it cannot be raised by specification of error, and the 
specification attempted is glaringly insufficient. It was not presented to the trial 
court by pleading, proof, or request for finding. Obviously it was put in the brief 
as an afterthought. Furthermore, it is fundamental that a defendant cannot be 
said to waive a defense unless, with knowledge of facts in his favor, he fails to 
make use of them. There is no proof in this case that defendants knew of the fraud 
and false swearing before they asserted their rights under the applicable provisions 
of the policies. 

[6] Petitioner repeats his assertion that the trial court should have made 
separate findings of fact instead of including its findings in a memorandum opinion 
The findings are properly contained in a decree in equity. Parker v. St. Sure 
(C.C.A.9) 53 F.(2d) 706, 708, 709. 

Petition denied. 

Haney, Circuit Judge (dissenting). 

One ground upon which recovery by appellant was denied is that the failure 
to appraise the loss was attributable to the insured because of his appointment of 
an alleged “interested” appraiser. In reaching that conclusion the majority stated 
that “on'a showing of the absence of such a fair effort [to obtain arbitration] on 
the part of the insured, the insured could not recover.” (C.C.A.) 91 F.(2d) 735, 
737. An early case, Old Saucelito L. & D. Co. v. Commercial U. A. Co., 66 Cal. 
253, 5 P. 232, was relied upon to sustain that doctrine. 

After that decision the statute requiring the provisions in the policies in ques- 
tion regarding appraisement was passed, and that statutory provision was inter- 
preted in Koyer v. Detroit Fire & Marine Ins. Co. (Cal.Sup.) 70 P.(2d) 927, decided 
since the opinion herein. 

The gist of that case, in so far as it is applicable here, lies in the announce- 
ment of the doctrine that an award by arbitrators under the terms of the policy 
was not a condition precedent to plaintiff’s right to sue on the policies. 

In arriving at this conclusion the California court held that the question of 
good or bad faith of the insured was not material, that the real question was, “Is 
the insured responsible for acts which caused the arbitration to fail?” If so, said 
that court, he was foreclosed of a right to sue even though he acted in good faith 
and without intent to defeat the arbitration. s 

Applied to the facts in the case before us, I think Koyer v. Detroit Fire, etc., 
Co., supra, is far from confirmation of this court’s interpretation of the policy 
provisions in the instant case. c ; 

The dissenting opinion herein held that recovery should not be denied on this 
ground because no such defense was pleaded, or intended. Appellees in their briefs 
disclaimed any knowledge of the facts showing the alleged “interest.” The majority 
said (C.C.A.) 91 F.(2d) 735, 739: “The insurance companies would have no reason 
to suspect that one in such a position would be a person capable of the frauds 
committed with Hyland. They were not exposed until Colbert’s confession of them 
in the course of the trial below.” 

If appellees had no knowledge of the alleged “frauds” it is difficult to under- 
stand how they could have intended to plead such a defense. The statement of 
the majority above quoted shows, I think, that the allegation of appellees charging 
that the appraisement was prevented by appellant and his appraiser is nothing more 
than a “catch-all” conclusion, which asserts no defense. 

The petition should be granted. 








The Insurance Law Journal, Vol. 9U [Mar., 1938 


ST. PAUL FIRE & MARINE INS. CO. v. GWIN. 6 Div. 135. 
Court of Appeals of Alabama. Oct. 5, 1937. 
Rehearing Denied Oct. 26, 1937. 
177 Southern Reporter 173. 
UNEARNED PREMIUM. 

Insurer on fire policy containing standard clause giving insurer right to 
cancel policy on five days’ notice and providing for return of unearned premiums 
on cancellation was required to return to insured unearned portion of premium 
which had been paid in order to effectuate a valid cancellation of policy and 
hence where insured sustained loss after notice of cancellation but before return 
of unearned premiums, insurer was liable. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

Appeal from Circuit Court, Jefferson County; Gardner Goodwin, Judge. 

Coleman, Spain, Stewart & Davies, of Birmingham, for appellant. 

J. C. B. Gwin, of Bessemer, for appellee. 

Action on a policy of fire insurance by P. E. Gwin against the St. Paul Fire 
& Marine Insurance Company. From a judgment for plaintiff, defendant 
appeals. 


Affirmed. ; ; 
Certiorari denied by Supreme Court in St. Paul Fire & Marine Insurance 


Co., 177 So. 175. 


Rice, Judge. ; , ; 
It was without dispute that appellant issued to appellee a $500 policy of fire 


insurance covering the property of appellee agreed to have been damaged by 
fire in the amount of $334.27. And that if appellee was entitled to recover in this 
suit on said policy, his recovery should be, by reason of another outstanding 
fire insurance policy on the same property, limited to five-sevenths of the amount 


of the agreed loss. ? 
The judgment in appellee’s favor was for the amount of $257.65—which we 


propose to treat as being correct—provided we find appellant’s contentions as 
to erroneous rulings by the trial court going to appellee’s right of recovery to be 
without merit. (We say this because there is a contention advanced—but we believe 
abandoned—at least not insisted upon—that there may be an error of some $2.40 
in the amount of the judgment arising out of a misconceived right of sixty days’ 
interest at 6 per cent. per annum upon a base amount of some $238.75.) 

The crux of the case was simply this: Appellant issued its policy on August Ist, 
1935, to run for one year. The jury was warranted in finding that the premium 
on same was paid to appellant’s duly authorized agent. The property covered, 
and in question, was damaged as above mentioned on January 5, 1936. 

Appellant’s plea No. 4 set up this defense—or alleged defense—to the suit, 
to-wit: 

“4. In the policy sued upon it is expressly provided that: ‘This policy shall 
be canceled at any time at the request of the insured; or by the company by 
giving five days notice of such cancellation. If this policy shall be canceled as 
hereinbefore provided, or become void or cease, the premium having been actually 
paid, the unearned portion shall be returned on surrender of this policy or last 
renewal, this company retaining the customary short rate; except that when 
this policy is canceled by this company by giving notice it shall retain only the 
pro rata premium. 

.“Defendant avers that on, to-wit, October 9th, 1935, the defendant gave the 
plaintiff written notice of the cancellation of the policy sued upon. Wherefore, 
defendant says that the plaintiff ought not to recover.” 
eal By sustaining appellee’s demurrers to this plea 4 the question is posed here: 
Was it incumbent upon appellant, in order to effectuate a valid cancellation of 
the policy, to return to appellee the unearned portion of the premium which had 
been paid?” 

_ The trial court, by its ruling mentioned, answered this question in the 
affrmative. And we think correctly so. 
Appellant’s resourceful and industrious counsel have in their two briefs 
(some sixty odd typewritten pages) filed here treated us to a review of a very 
great number of decisions of the various courts of the land touching this seem- 
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ingly vexed question. But we are not sure that we should not apologize for our 
inability to see anything so difficult in answering it. 

We are, of course, bound by the decisions of our own Supreme Court (Code 
1923, §§ 7318). And while it may not have, as appellant’s able counsel contend, 
categorically answered the question, yet it seems to us to have, in effect, answered 
it. The editors of Corpus Juris appear to be of this opinion, also, because we 
find, in 26 C.J. p. 141, § 166, this: “As to policies (fire insurance policies) containing 
the standard clause (as the policy here, we interpolate) providing for cancellation 
on notice and requiring the unearned premium to be refunded on surrender of 
the policy, the authorities are not in accord. In some jurisdictions it is held that 
the cancellation is effective on notice, and that no actual tender or return of the 
premium is necessary before surrender of the policy. But by the weight of authority 
a return or tender of the unearned premium is a condition precedent to a valid can- 
cellation under such clause.” (Italics ours.) And, as supporting this last next 
above-quoted sentence, and as composing a part of the “weight of authority” 
mentioned, the editors cite the case of Insurance Companies (Niagara Fire, and 
Hamburg-Bremen) v. Raden, 87 Ala. 311, 5 So. 876, 878, 13 Am.St.Rep. 36. 

In this Raden Case cited, our Supreme Court, true enough, was not engaged in 
answering the question we are here discussing. But in the course of dealing with 
the question which was before it, that court plainly said, of a situation similar to 
the one we are discussing, that there “could be no cancellation” (by the insurance 
company—as appellant, here) “without payment [of] * * * the return premium 
required to be paid under the terms of the contract.” 

What has been said hereinabove disposes of what we consider—in fact, of 
what its counsel assert—to be the principal question raised on the appeal. 
The other questions presented, other than the one we have hereinbefore 
mentioned as being so trivial it was treated as waived, seem so clearly to be as 
to matters properly left to the jury that we will not discuss same. 

The judgment is due to be, and it is, affirmed. 

Affirmed. 


NALLEY v. HANOVER FIRE INS. CO. No. 26334. 


Court of Appeals of Georgia, Division No. 2. Oct. 27, 1937. 
193 Southeastern Reporter 619. 
1. FALLEN BUILDING CAUSE. 

Where fire policy provided that if building or any part thereof “fall,” except 
as result of fire, all insurance on contents of building should immediately cease, 
insured could not recover for loss of contents from fire which followed collapse 
of parts of building containing insured goods, notwithstanding collapse was 
caused by tornado and falling of adjacent building on insured’s building, since 
“fall” includes any situation where building once erect lies prostrate, whether 
its descent has resulted from its own inherent weakness, while acted on by 
gravity, or has been brought about by some other force. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

2. UNEARNED PREMIUM. 

A fire insurer’s retention of unearned portion of premium did not waive 
insurer’s exemption from liability for fire loss sustained by insured, where policy 
provided for return of unearned portion of premium on surrender of policy and 
insured, after being notified by insurer that liability on policy was denied but that 
unearned portion of premium would be returned on surrender of policy, failed to 
surrender policy. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 

3. PROOF OF LOSS. 

A statement of local agent of fire insurer to insured that he should send in 
proofs of loss required by policy, acted on by insured at some expense, did not 
constitute waiver of, or estop insurer to assert, exemption from liability, although 
insurer had knowledge of loss of facts under which it asserted exemption from 
liability before agent made statement. 

(For other cases, see Insurance, Dec. Dig. § 396[1].) 

i Syllabus by the Court. 

1, Under a fire insurance policy providing that “If a building or any part 

thereof fall, except as the result of fire, all insurance by this policy on such 
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building or its contents shall immediately cease,” the insured cannot recover 
where the building containing the insured goods is blown down or made to fall 
as the result of a tornado and fire afterwards destroys the goods. 

2. Where a fire insurance policy provides that if the policy cease, the 
premium having been actually paid, the unearned portion shall be returned to 
the insured on surrender of the policy or last renewal, the insurer retaining the 
customary short rate, and the insured files a claim for loss but fails to surrender 
the policy upon being notified by the insurer that liability is denied but that 
the unearned portion of the premium will be returned on surrender of the policy, 
no waiver of the exemption from liability provided in the policy results from 
the act of the insurer in thereafter retaining the unearned portion of the premium. 

3. Where the insurer has knowledge of the loss, and of the facts under which 
it asserts exemption from liability under a fire insurance policy providing that 
proofs of loss must be submitted within sixty days after a loss occurs, that the 
loss shall not become payable until sixty days after notice, ascertainment, esti- 
mate, and satisfactory proof of the loss have been received by the company, and 
that no action shall be sustainable on the policy until after full compliance with 
such requirements by the insured; and where the local agent of the insurer 
suggests to the insured that he send in proofs of loss within the time required, 
and the insured acts thereon with some expense to hiniself, and the insurer 
thereafter refuses to pay the claim, the conduct of the agent could not operate 
so as to constitute waiver or estoppel against the insurer as to setting up its 
defense of exemption from liability in a suit on the policy. 

Error from Superior Court, Hall County; B. P. Gaillard, Jr., Judge. 

Suit by C. V. Nalley against the Hanover Fire Insurance Company. To 
review a judgment sustaining a general demurrer to his petition, plaintiff brings 
error. ’ 

Affirmed. 


J. G. Collins and Boyd Sloan, both of Gainesville, and Little, Powell, Reid 
& Goldstein, of Atlanta, for plaintiff in error. 

Smith, Smith & Bloodworth, of Colquitt, MacDougald, Troutman & Ark- 
wright, of Atlanta, and G. Fred Kelley and Wm. P. Whelchel, both of Gaines- 
ville, for defendant in error. 

Sutton, Judge. 


C. V. Nalley brought suit against Hanover Fire Insurance Company to 
recover for a $2,000 loss of merchandise by fire under a policy of insurance, a 
copy of which was attached to the petition as Exhibit A. The petition as 
amended alleged as follows: His property, consisting of automobile parts, acces- 
sories, etc., of the value of $8,205.71, as per schedule attached marked Exhibit A-l, 
was destroyed by fire on April 6, 1936, at a time when a tornado visited the 
city in which his business was located. Immediately after the destruction of 
the property and within the time provided by the contract he gave notice thereot 
to the defendant, and made proof of loss as required by said cgntract and has 
fully complied with all the requirements of the policy preliminary to filing suit, 
and upon receipt of such notice the defendant finally and absolutely refused to 
pay to the plaintiff the amount due on said contract and denied all liability there- 
under; that immediately before injury to the building occupied by the plaintiff 
as a place of business fire was ignited in the building occupied by a hardware 
company adjacent to and immediately west of plaintiff's building; and that such 
adjoining building was blown down by the tornado, and the elevator motor from 
the fourth floor of the building crashed down upon the roof of the building 
occupied by the plaintiff and through plaintiff's building to the ground floor 
thereof, bringing with it a portion of the rear wall from the upper stories of the 
adjoining building, the bricks of which fell through the opening made by the 
crashing of the motor into the building occupied by the plaintiff. The falling 
of the motor and the force of the tornado caused all of the front glass to be 
broken out of the building occupied by the plaintiff, forcing down more than 
half of the front wall of the building, taking away a portion of the roof the 
width of the building and extending back about 15 feet from the front of the 
building, and taking with it a like portion of the second story and the overhead 
ceiling of the first floor, and at the rear of the building knocking down about 
one-fourth of the rear wall of the second floor of the building; that the building 
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occupied by the plaintiff was a strong, sturdy structure, builf of brick, wood, and 
steel, a two-story building 70 by 180 feet, and no part of the building fell within 
the meaning of the clause in the policy providing that, “If a building or any 
part thereof fall, except as the result of fire, all insurance by this policy on such 
building or its contents shall immediately cease.” Unless said clause is construed 
as meaning a fall of the building or substantial part thereof from force of gravity 
or defective construction or innate weakness or condition or by fire, the clause 
is void, because it is immaterial, without consideration, contrary to public policy, 
and is a gambling stipulation because it is not conditioned upon an increase of 
or effect upon the risk. No part of the damage done to said building was caused 
by any weakness in the building itself, but was caused solely by the external 
force of the wind and tornado and the falling of the adjacent building upon that 
of the plaintiff. At the time of the damage to the building occupied by the 
plaintiff no fire had started therein, but fire in the adjacent building was already 
burning. None of the property described in the contract of insurance was in 
any way injured or damaged by the tornado or other agencies which damaged 
the building. After the plaintiff's building had been damaged, as alleged, a fire 
spread from the adjoining hardware building into the building occupied by the 
plaintiff, and completely destroyed the building and its contents, including the 
property covered by the contract of insurance. Had the insurance ceased on 
April 6, 1936, there would have been unearned at that time the premium on 
said policy for a period of nine months, the policy having been in force only three 
months, which under the short rate would have earned up to that date 40 per 
cent. of the premium. The defendant has at all times retained, and now retains, 
ali of the premium paid on the policy, has never declared any forfeiture of the 
policy, and has never returned or tendered the premium on the policy or any 
part thereof. Upon the happening of the contingency of April 6, 1936, the 
defendant had immediate and prompt notice of the happening, and has insisted 
upon the plaintiff complying with the terms of the contract of insurance, in that 
through its local agents, on or about May 25, 1936, and at other times thereafter, 
it demanded of the plaintiff that he file his proof of loss according to the terms 
and conditions of the policy, the agents saying to the plaintiff: “File your proofs 
of loss. 1 would wait fifty or fifty-one days as they may settle, but watch the 
months with thirty-one days, because it will be too late after sixty days.” The 
agents had authority to sign policies for the defendant and to deliver the same, 
and in general to do all acts for the defendant that such fire insurance agents of 
a nonresident corporation can usually do and perform. In compliance with said 
demand and requirements of the defendant the plaintiff has, at great trouble and 
expense, furnished the information required by the policy and filed his proof of 
less, having expended the approximate sum of $75 in addition to his personal 
time in furnishing the proofs and information required. The defendant has 
never declared a forfeiture of the policy, but has at all times insisted upon 
the full force in effect thereof, and has never insisted or intimated, until after 
suit was filed, that said policy with all of its terms and conditions was not of 
full force and effect, but, on the contrary, did, on July 27, 1936, after the alleged 
happening of the contingency which is now relied on as a forfeiture, and with 
full knowledge of the same, expressly declare the policy of full force and effect 
and insist on its terms and conditions, as shown in a letter from the defendant, a 
copy of which is attached to the petition as Exhibit X and made a part thereof, 
and the defendant has by its acts, omissions, and course of conduct, as set out, 
waived and estopped itself from now asserting the alleged forfeiture of the policy. 

The policy, as shown by the copy attached as an exhibit, required that proofs of 
loss be submitted within sixty days after a fire, and, among other things, contained 
the following provisions: “The sum for which this company is liable pursuant to 
this policy shall be payable sixty days after due notice, ascertainment, estimate, and 
satisfactory proof of the loss have been received by this company in accordance 
with the terms of this policy. * * * The loss shall not become payable until sixty 
days after the notice, ascertainment, estimate, and satisfactory proof of the loss 
herein required have been received by this company. * * * No suit or action on 
this policy, for the recovery of any claim, shall be sustainable in any court of law 
or equity until after full compliance by the insured with all the foregoing require- 
ments. * * * If this policy shall * * * cease, the premium having been actually 
paid, the unearned portion shall be returned on surrender of this policy or last 
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renewal, this company retaining the customary short rate. * * * If a building or 
any part thereof fall, except as the result of fire, all insurance by this policy on such 
building or its contents shall immediately cease.” 

The letter, a copy of which was attached to the petition as Exhibit X, reads as 
follows: “We beg to advise that the paper executed by you, purporting to be a proof 
of loss and making a claim against the Hanover Fire Insurance Company under 
its policy No. 1521 for $2,000, has been by said company referred to us for attention. 
You are hereby advised that the said Hanover Fire Insurance Company denies any 
liability for said alleged claim of loss, and the said paper presenting said claim and 
purporting to be proof of loss is held in the office of the Fire Companies’ Adjust- 
ment Bureau Inc., 715 Trust Company of Georgia Building, Atlanta, Georgia, sub- 
ject to your orders. Unearned premium on the policy will be refunded to you by 
said insurance company upon the surrender of said policy. Without waiving or 
intending to waive any of the terms and provisions of the policy, and reserving all 
rights and reserving all defences to the said claim, we are yours very truly, Han- 
over Fire Insurance Company, by Fire Companies’ Adjustment Bureau Inc. Per 
R. G. Backman, general adjuster.” 

The defendant filed a general demurrer to the petition as amended, and the 
exception is to the judgment sustaining the demurrer. 

[1] 1. The first question presented is whether or not, under the facts alleged in 
the petition, the defendant was relieved from liability under the fallen building 
clause, which provided that “If a building or any part thereof fall, except as the 
result of fire, all insurance by this policy on such building or its contents shall 
immediately cease.” It is contended by the plaintiff that the world “fall” is an 
intransitive verb, meaning “to descend from a higher to a low position, either 
suddenly or gradually, through loss or lack of support; to descend by the power of 
gravity; to drop down; to sink,” as defined by Websier, and that as applied to a 
building the fall must be from its own inherent weakness, as distinguished from 
being made to fall; that the clause means that if the building itself falls, the 
building itself acts, not being acted upon; that the building in the present case 
really never fell at all in the sense of the policy clause, because the facts are that a 
tornado visited the town in which the building was situate, and that the fall of the 
building “was caused by the external force of the wind and tornado and the falling 
of the adjacent building upon that of the plaintiff’; and that thereafter fire spread 
from the adjacent building and destroyed the goods of the plaintiff, and, therefore, 
that the defendant is liable. The defendant contends that the clause is plain and 
unambiguous, and is. susceptible of only one meaning; namely, that if fire caused 
the building to fall and thereafter destroyed the goods of the plaintiff, liability 
would attach, but if the building fell from any cause other than fire, and after- 
wards the goods were destroyed by fire, no recovery could be had. The clause of 
the policy contemplates a possible event, the falling of the building, without dis- 
tinguishing between the phenomenon of its falling from gravity incident to weak- 
ness or from the influence of some other force. When a building, once erect, lies 
prostrate, whether its descent has resulted from its “own inherent weakness,” while 
acted upon by gravity, or has been brought about by some other force, in either 
event the building has fallen. A tornado, no less than weakness and the concomi- 
tant gravity, may cause it to fall. We think that the plain meaning of the clause, 
candidly approached, is that only in the event that fire should cause the building 
to fall would the defendant be liable for the destruction of the goods by fire after 
the substantial collapse of the building. The clause evidences an intention and 
agreement that, unless the fire itself first destroyed the building, the insurance 
should be in force only while the goods were protected or at least surrounded by 
the building. It is undisputed in the present case that the building did not fall or 
descend as the result of fire, but the fall actually preceded the fire. 

The clause around which the controversy revolves does not seem to have been 
heretofore considered in either of the appellate courts of this state, but it has been 
dealt with in other jurisdictions, and we find no case which conflicts with the view 
we have announced. Counsel for the plaintiff have cited cases which hold that 
where a building falls from its own inherent weakness the insurer is not liable for 
the destruction of goods by fire, and we are asked to hold that it is only under such 
circumstances that the insurer may be relieved under the fallen building clause which 
appears in the policy in question. But the exemption does not stop there. The 
eminent text-writer, Mr. Couch, states in his Cyclopedia of Insurance Law, vol. 1, 
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4717: “In considering the fall of building clauses from the viewpoint of their appli- 
cation to particular kinds of losses, or, rather, losses from different causes in con- 
nection with the fall of insured buildings, numerous situations are met. For instance, 
the fall of a building from its own inherent weakness is within the clause [citing], 
as is the fall of a material part of a building due to an earthquake [citing] or to 
cyclone, tornado, or storm [citing].” He also states on page 4716 that the test of 
liability under the clause is not whether the effect of the total or partial collapse is 
to increase the risk, but the event itself, provided what falls is a material, substan- 
tial, or important part of the structure. See, also, 14 R.C.L. 110, § 280; 4 Joyce on 
Insurance, 4294, § 2583. It is not claimed in the present case that there was not a 
substantial physical collapse of the building; the only issue in that connection being 
as to the effect thereof under circumstances where fire afterwards destroys the 
insured goods. 

In Home Mut. Ins. Co. v. Tompkies & Co., 30 Tex.Civ.App. 404, 71 S.W. 812, 
where a cupola was constructed for the purpose of operating therein part of the 
machinery belonging to the main building, and all of it, except a few uprights, fell 
in a severe storm, it was held that a policy containing a clause like the one in the 
present case was avoided. Upon certificate of dissent, the Supreme Court of that 
state, 96 Tex. 187, 71 S.W. 814, sustained the majority of the Court of Civil 
Appeals. In Scottish Union Ins. Co. v. Tomkies, 28 Tex.Civ.App. 157, 66 S.W. 
1109, it was held that in an action on a policy containing a similar clause a good 
defense was set up by showing that a part of the building fell, not from fire, but 
as the result of a storm. 

In Hartford Fire Ins. Co. v. Doll (C.C.A.) 23 F.(2d) 443, 445, 56 A.L.R. 1059, 
it was held that recovery may be had for all property destroyed by fire, although the 
building falls by the force of a cyclone, after the fire starts, under a policy that 
contained the fallen-building clause; but in the opinion it was said: “Concededly, 
if the insured property did not start to burn until after the building fell, the fallen- 
building clause of the policies would bar recovery.” 

In Nichols v. Insurance Co., 71 Miss. 326, 14 So. 263, 42 Am.St.Rep. 465, where 
a cyclone blew the building down before the insured goods were destroyed by fire, 
it was held that the plaintiff could not recover. 

In Fred J. Kiesel & Co. v. Sun Ins. Office of London (C.C.A.) 88 F. 243, 245, 
certiorari denied 171 U.S. 688, 19 S.Ct. 885, 43 L.Ed. 1179, the plaintiff requested a 
charge that, if the building or goods were on fire before the building fell, the com- 
pany was liable, even though it would not have fallen but for the wind. The court 
denied the request, but charged: “Tf that building fell, even after the fire had 
originated, but fell from a cause distinct from the fire——in other words, if the 
fall was not caused by the fire—and if at the time it fell the goods had not caught 
fire, and had not been damaged by fire, the defendant would_not be liable in this 
case. If, on the other hand, the goods—and the goods and merchandise only were 
insured—in ‘the building, if those goods had been damaged by fire or had caught 
fire prior to the falling of the building, you will find for the plaintiff.” The Circuit 
Court of Appeals stated in its opinion: “If the fall of the building was caused by 
fire, then the defendant was liable, whether the goods insured were burned before 
or after the fall; but if the fall occurred before the fire attacked the goods, and 
if that fall was caused by an carthquake, by a waterspout, by a cyclone, or by any 
other cause than fire, the express agreement was that, when the fall occurred, the 
insurance ceased, and there was no liability. * * * They failed to appreciate the 
fact that the cause of the fall was the test of the liability. * * * But when they 
asked that the defendant be held although the fall resulted from the wind, regard- 
less of the question whether it resulted either directly or indirectly from the fire, 
they attempted to evade and escape from the plain reading of the agreement. 
The court below perceived this mistake, and correctly charged that if the fall 
was caused by the fire the insurance company was’ liable, but that if it resulted 
from some other cause it was not. In reaching this conclusion, we have not over- 
looked the customary appeal of counsel in insurance cases to the rule that where 
the terms of a policy are ambiguous or of doubtful meaning, its words should 

construed most strongly against the company. Guarantee Co. v. Mechanics 
Savings Bank & Trust Co., 80 F. 766, 772 and 47 U.S.App. 91, 101, 26 C.C.A. 146, 
152. But it is equally well settled that ‘contracts of insurance, like other contracts, 
are to be construed according to the sense and meaning of the terms which the 
parties have used; and if they are clear and unambiguous, their terms are to be 
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taken in their plain, ordinary, and proper sense.’ Imperial Fire Ins. Co. v. Coos 
County, 151 U.S. 452, 463, 14 5.Ct. 379, 381, [38 L.Ed. 231]. We are unable to 
discover anything ambiguous, doubtful, or obscure in the language of the clause 
over which this controversy rages. It was competent for these parties to fix the 
terms of their agreement. It is admitted that the contract was one for indemnity 
against loss caused by fire, and not against loss from other causes. It was for 
indemnity against such loss while the goods remained in the same state of hazard 
in which they were when the contract was made; and the policy contained various 
provisions. * * * There was nothing unjust, unreasonable, or unfair in any of these 
stipulations. In making them, the parties merely exercised their rights of con- 
tract. They simply guarded more carefully and expressed more clearly their fixed 
intent to make a contract to indemnify the insured against loss caused by fire, and 
by fire only. Both parties well understood that this fire insurance company did not 
undertake to indemnify the plaintiff against loss caused by tornadoes, cyclones, 
waterspouts, earthquakes, or winds. Observation had taught, and experience had 
proved, that the debris of a fallen building is far more likely than the standing 
building to take fire and burn; and the clause here in issue, which exempts the 
company from liability from the contents of such a building from the instant of 
its fall, when that fall is not caused by fire, is consistent with the main purpose 
of the contract, is rational and fair in itself, and is expressed in words so apt, 
terse, and plain that attempts to elucidate their meaning are vain.’ Where the terms 
of a contract are so clear that exposition serves only to obscure, interpretation 
is futile and rules of construction have no application.” 

Counsel for the plaintiff cite the case of Dows vy. Faneuil Hall Ins. Co., 12 
Mass. 346, 34 Am.Rep. 384, in which it was said of the fallen-building clause: “It 
appears to us to have had in view the case of a building falling by reason of 
inherent defects, or by the withdrawal of the necessary support, as by digging 
away the underlying or adjacent soil.” This, counsel for the plaintiff in error 
avers, lends support to its contention as to the limitation of exemption from liability 
under the clause. But it was also stated in the opinion: “It might perhaps include 
the case of a building thrown down by a storm or flood or earthquake.” That 
case is properly analyzed by counsel for the defendant in the present case as_fol- 
lows: “The facts of that case to which the discussion was applied clearly establish 
that no such limitation was involved. As a matter of fact three policies were 
involved, all of which contained the provision that the company should not be 
liable in case of explosion, unless fire ensued, and then only for the damage by 
such fire. One of the policies contained the fallen-building clause. As to the defense 
that an explosion occurred the court found against the defendant, holding that the 
explosion was but an incident of the fire, having been caused by inflammable gas 
coming in contact with the fire. Necessarily, the fall or collapse of any part of 
the building in that case was due to fire, and the fallen-building clause under its 
own terms could not apply.’ 

It is correctly stated by counsel for the plaintiff that the fallen-building clause 
involves a condition subsequent. It is then argued by counsel that a standing build- 
ing forms a sort of furnace with draft and suction in case of fire, and that goods 
in the building are, under such circumstances, subject to a greater hazard than if 
the building should fall before the fire begins, and therefore that, just as an imma- 
terial misrepresentation will not ordinarily avoid a policy of insurance, neither will 
this condition subsequent do so; that at least a jury question is presented as to 
whether a greater hazard arises when a building collapses. However, we do not 
think it necessary or material to decide as to the comparative hazards in this case. 
The insurance company had its own views in that regard, and saw fit to provide 
against a possible contingency, to wit, the falling of the building which contained the 
insured goods. The parties contracted that upon the fall of the building from any 
cause other than fire, the insurance should immediately cease. The test of liability 
was, not whether the effect of the fall would increase the risk, but the event itself; 
and being made a part of the contract, both parties are bound by such provision. 


[2] 2. Another contention of the plaintiff is that by retaining the unearned 
premium with full knowledge of the loss and of the happening of the contingency 
the insurer waived the forfeiture. Let it be remembered that we are not dealing 
with a case where the insurer seeks to cancel a contract, and a return of the 
premium or any part thereof is a condition precedent to cancellation. Ordinarily, 
“if the policy is not illegal, and once attaches and the risk is assumed, the entire 
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premium is earned, and if a forfeiture results from a breach of a promissory 
warranty or a condition subsequent the insurer can not be required to return any 
part of the premium. It is all earned when the risk attaches.” (Italics ours.) 
Parsons, Rich & Co. v. Lane, 97 Minn. 98, 106 N. W. 485, 494, 4 L.R.A.(N.S.) 
231, 241, 7 Ann.Cas. 1144. To give the inswred a right to a return of an unearned 
premium under such circumstances, provision must be made in the contract of 
insurance. In the present case the policy provided: “If this policy shall * * * cease, 
the premium having been actually paid, the unearned portion shall be returned on 
surrender of this policy or last renewal, this company retaining the customary short 
rate.” (Italics ours.) It appears from the pleadings that the insurance company, 
through its adjusters, in denying liability advised the plaintiff that it was ready to 
pay over to him the unearned portion of the premium upon surrender of the policy; 
but that instead of surrendering the policy, as he had by contract agreed to do to 
obtain the unearned premium, the plaintiff withheld the policy. Manifestly, the 
insurance company had the right to receive the policy before making any return 
of the unearned portion of the premium. Its failure to return it did not constitute 
a waiver. 

In McAfee v. Dixie Fire Ins. Co., 18 Ga. App. 192, 89 S.E. 181, 182, the plaintiff 
alleged in his petition that the insurance company had waived its right to rely upon 
an unauthorized vacancy of the premises as a breach of the policy and could not 
set it up by way of defense, because the company failed to cancel the policy when it 
had knowledge that the building had been vacated for more than ten days, this 
fact having been known by the agent who issued the policy and who was also the 
renting agent of the plaintiff. The record in that case shows that the plaintiff by 
amendment also set up a waiver by the failure of the insurer to return the unearned 
portion of the premium. The petition was dismissed on demurrer in the trial court, 
and the judgment affirmed by this court. As to the retention of the premium this 
court said: “Although the policy in this case provided that the unearned premium 
would be returned upon the surrender of the policy, if the policy became void, the 
petition discloses the fact that the policy was not surrendered, but was sued upon.” 

In Everett-Ridley-Ragan Co. v. Traders’ Ins. Co., 121 Ga. 228, 230, 58 S.E. 
918, 919, 104 Am.St.Rep. 99, it was said: “The grounds upon which it is contended 
that noncompliance with the terms of the policy was waived were that the company 
received from the insured, within 60 days after the fire, written notice of the fire 
and proofs of loss; that it called upon him to produce certain invoices, and required 
him to submit to an examination concerning the fire; that it failed to return a pay- 
ment of his premium made after the fire occurred; that it put him to expense in 
securing duplicate invoices: and that it refused to pay the loss. None of these 
allegations are sufficient to constitute a waiver of noncompliance with the terms of 
the iron-safe clause. It was the duty of the insured under his contract with the 
company to give notice of the fire, and produce satisfactory proofs of loss and 
documentary evidence required thereunder. The payment of the premium was but 
the just compensation due the company for the risk it had assumed upon the 
issuance of the policy, and its acceptance and retention in no wise prevented it 
from asserting its rights under the contract. 2 May on Ins. (4th Ed.) § 567. Of 
course, the refusal to pay the loss, under the circumstances of the present case, 
is in no respect’a waiver.” It is sought by the plaintiff to distinguish that case, 
because it was said in the opinion that the premium was “just compensation due 
the company for the risk it had assumed,” and he also says that “the companv 
had no notice of the fact authorizing the forfeiture until the actual trial, and of 
course could not waive something of which they had no knowledge.” An 
examination of the original record discloses that the policy contained a clause 
identical with the one in the present policy as to the return of unearned premium, 
providing that it would be returned on surrender of the policy. It is shown in 
the opinion that the insurer knew before the trial that the insured had not 
fully complied with the “iron-safe clause,” it being stated that “Immediately after 
the fire the insured made a written statement containing among other things, 
the following: ‘I have only one book, known as ledger, dating 1899 and 1900. All 
other nooks were aestroyed by fire. / kept no record of cash sales.’ (Italics ours.) 
That decision is also authority for holding, as we do, that in the present case no 
waiver resulted from the act of the insurer in retaining the unearned premium im 
the absence of a surrender of the policy as required by the contract. See, also, 
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#Etna Ins. Co. v. Mount, 90 Miss. 642, 44 So. 162, 45 So. 835, 15 L.R.A.(N.S.) 471, 
to the same effect. 

{3} 3. It is also contended by the plaintiff that a waiver resulted from the 
act of the insurer’s agent in “requiring” the filing of proofs of loss, which involved 
trouble and expense to the insured, and that the insurer is estopped, also, from 
insisting upon the forfeiture. The petition, however, does not show that the 
insured was called on to do anything that he had not agreed to do in prosecuting 
his claim; nor does it show that the defendant had in any way misled him or 
put him to a disadvantage. The policy stipulated that the company would not be 
liable for any sum unless proofs of loss were submitted, that no loss would be 
payable until sixty days after receipt of the same, and that no action on the 
policy could be sustained until after such compliance on the part of the insured. 
The suggestion or statement of the agent, “File your proofs of loss. I would 
wait fifty or fifty-one days, as they may settle; but watch the months with thirty- 
one days, because it will be too late after sixty days,” did not amount to a waiver 
ot the clause by the insurance company. No new burden was imposed or sug- 
gested. No promise was made. There was nothing said or done from which 
any waiver by the company could be said to have resulted. In Graham vy. Niagara 
Fire Ins. Co., 106 Ga. 840, 843, 32 S.E. 579, 580, it was said: “But it was insisted 
by counsel for the plaintiff in error that the conduct and sayings of the com- 
pany’s local agent, suggesting that suit be at once filed and proofs of loss for- 
warded to the company, amounted to a waiver of the conditions expressed in the 
policy which was binding upon the company. * * * Treating the case just as if it 
were established by proof that Dearing & Hull were still the agents of this 
company at the time referred to, for the purpose of soliciting insurance and 
receiving and forwarding to the company applications therefor, we are clearly 
of the opinion that they were without authority to bind their principal by any 
waiver of the terms of the policy after a forfeiture of all rights thereunder had 
taken place. The idea of a waiver of material conditions in a contract being 
binding upon the parties is based upon the right of the parties to change the 
terms of their agreement, though in writing, by a subsequent agreement, whether 
had in parol or in writing. To support such subsequent agreement, it is just 
as important that there should be some consideration for it as it is that there 
should be a consideration for the original contract. This consideration may be 
either a benefit to one party or an injury to the other. Hence it has been often 
held that, where an insurance company waives certain terms of forfeiture in its 
policy at a time when the forfeiture has not taken place, and the insured there- 
upon acts upon such waiver to his injury, there is sufficient consideration to 
support the waiver, and the courts will not declare a forfeiture of the policy. For 
instance, in this case, had there been a direct waiver by the company of proofs 
of loss, made at a time when the insured had ample time to submit the same and 
bring his suit within the period of limitation prescribed by the policy, but 
refrained from doing so on account of the understanding had with the company, 
it could not afterwards be heard to set up in defense to an action on the policy 
a breach of a condition it had thus waived. If, however, the forfeiture had 
already taken place, and the contract had become, as it were, a ‘dead letter,’ we 
question very much whether, by the most formal acts of the governing body of 
the corporation, a waiver of such a defense would be binding upon the company. 
It was accordingly held, in the case of Williams v. Vermont Mutual Fire Ins: Co., 
20 Vt. 222, that ‘a cause of action upon a policy of insurance, for a loss by fire, 
which has been barred by suffering the time limited in the charter of the insur- 
ance company for commencing actions to expire, is not capable of being revived 
by an acknowledgment or a new promise.’ It appears from the report of that 
case that it was contended in behalf of the insured that the company had revived 
his policy by a formal action of its board of directors. To the same effect, see 
1 Joyce on Ins. § 588. In the case of Phenix Ins. Co. v. Searles, 100 Ga. 97, 98, 27 
S.E. 779, it was decided that, when proofs of loss were not furnished within 
the time stipulated, a subsequent refusal to pay would not amount to a waiver. 
In the case of Underwriters’ Agency v. Sutherlin, 55 Ga. 266, 267, it was held that 
it was not within the power of Seal os adjusting agents of an insurance company 
without express authority from the managing officers thereof, to waive a stipu- 
lation in the policy requiring suit to be commenced within 12 months after a loss 
occurred. See, also, Ritch vy. Masons’ Fraternal Accident Ass’n, 99 Ga. 112, 25 
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§.E. 191, and Southern Home Building Loan Ass’n v. Home Insurance Co., 94 
Ga. 167, 21 S.E. 375 [27 L.R.A. 844, 47 Am.St.Rep. 147]. There is certainly nothing 
in the record now before us to show that the company conferred any express 
authority upon Dearing & Hull to make the waiver insisted on by the plaintiff in 
error.” The priciple involved in the case last quoted has been followed in 
Finleyson Bros, v. Liverpool & London Ins. Co., 16 Ga.App. 51, 53, 84 S.E. 311; 
Farmers’ Mutual Fire Ass’n v. Steed, 20 Ga.App. 329, 332, 93 S.E. 75; Volunteer 
State Life Ins. Co. v. McGinnis,.29 Ga.App. 370, 373, 115 S.E. 287; Kelley v. 
Carolina Life Ins. Co., 48 Ga.App. 106, 107, 171 S.E. 847. It is true that the present 
case does not involve a forfeiture by the act of the plaintiff himself, but the event 
provided against did occur; and, the exemption from liability having become 
fixed at the moment of the fall of the building, the principle as to the inability of 
an agent to create a waiver against the insurer is equally applicable. 

All of the cases cited for the plaintiff have been carefully considered, but there 
is none that authorizes a holding different from the one we have made. 

It follows from what has been said that the court did not err in sustaining the 
general demurrer. 

Judgment affirmed. 

Stephens, P. J., and Felton, J., concur. 


NATIONAL UNION FIRE INS. CO. v. TATUM. No. 26406. 
Court of Appeals of Georgia, Division No. 2. Oct. 15, 1937. 
Rehearing Denied Nov. 26, 1937. 
; 193 Southeastern Reporter 799. 
1, NOTICE OF CANCELLATION. 

Insurer’s notice to insured that premium rate on policy had been raised, and 
demand that insured pay higher premium on policy, was not notice to insured of 
insurer’s cancellation of policy. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

2, CANCELLATION. — ; 

In suit to recover for loss under policy insuring against damage from storm, 
where evidence was that insured had not requested or agreed to cancellation and 
that insurer had not given insured notice of cancellation under terms of policy, 
evidence authorized inference that policy had not been canceled. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

3. SOLE OWNERSHIP. 

Evidence that insured property belonged to insured, and that no other person 
had any interest therein unless it was creditor for whose benefit policy was pro- 
cured, and that insurer delivered policy to creditor with knowledge of whatever 
right, title, and interest creditor may have had in property, authorized inference 
that insurer waived provision that policy, unless otherwise provided for by agree- 
ment or by indorsement on policy, should be void if interest of insured was other 
than unconditional and sole ownership. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

On Motion for Rehearing. 
4. OWNERSHIP. 

If insured suing on fire policy had burden of showing that his title was sole 
and unconditional or that he had such title as would enable him to recover as owner 
having insurable interest, it was only necessary for insured to make prima facie 
case of required ownership, which he could do by showing that policy covered 
property damaged, and that he was in possession of property claiming to be owner 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 665[1, 3].) 

5. OWNERSHIP. 7 

In action on fire policy, prima facie case of ownership may be made by showing 
that policy covered property damaged, and that insured was in possession of property 
claiming to be owner thereof. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

6. INSURABLE INTEREST. | F : 

Evidence, in action on fire policy, that insured “had” the insured property, that 

the building cost insured a stated amount, that the negotiations for issuance of 
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policy were had with insured concerning insurance on insured’s property, authorized 
inference that insured was owner of property and had insurable interest entitling 
him to recover loss, where insurer was otherwise liable. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Error from Superior Court, Hall County; Boyd Sloan, Judge. 

Action by. J. G. Tatum against the National Union Fire Insurance Company. 
To review an adverse judgment, defendant brings error. 

Affirmed. 

Herbert R. Edmondson, of Gainesville, Smith, Smith & Bloodworth and Estes 
Doremus, all of Atlanta, for plaintiff in error. 

W. V. Lance, of Gainesville, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, Presiding Judge. 

{1, 2] 1. A notice from an insurer to an insured under a policy of insurance, 
such as a policy insuring against damage from stormg, that the premium rate on the 
policy has been raised, and a demand on the insured to pay a higher premium on the 
policy, is not a notice by the insurer to the insured of the insurer’s cancellation of 
the policy under a provision of the policy that it may be canceled by the insurer upon 
notice to the insured of such cancellation. In a suit to recover for a loss under the 
policy instituted by the insured against the insurer, in which the defendant denied 
liability and specially pleaded that before the occurrence of the loss the policy had 
been canceled by agreement between the parties thereto and was therefore of no 
force and effect, where there was evidence that the plaintiff had not requested or 
agreed to a cancellation of the policy and there was no evidence that the defendant 
had given to the plaintiff any notice of cancellation under the terms of the policy, 
the inference was authorized that the policy had not been canceled. 

[3] 2. The evidence was sufficient to authorize the inference that the property 
covered by the insurance policy belonged to the insured, and that no person other 
than the insured had any right, title, or interest in the property, unless it was a 
creditor of the insured for whose benefit the policy was issued, and to whom, as a 
person entitled to possession of the policy, the defendant had delivered the policy, 
and that the insurer at the time had knowledge of whatever right, title, and interest 
in the property may have been in the creditor, and therefore had waived the pro- 
vision in the policy that the policy unless otherwise provided for by agreement, or 
by indorsement on the policy or addition to it, shall be void if the interest of the 
insured be other than unconditional and sole ownership. 

The evidence authorized the verdict found for the: plaintiff, and no error 
appears, 

Judgment affirmed. 

Sutton and Felton, JJ., concur. 

On Motion for Rehearing. 

Stephens, Presiding Judge. 

{4, 5] On the trial of a case by an insured, under a fire insurance policy, against 
the insurer, to recover for the loss by fire of property alleged to have been covered 
by the policy, if it is incumbent upon the plaintiff to show that his title to the prop- 
erty was sole and unconditional, or that he had such title to the property as would 
entitle him to recover as the owner having an insurable interest in the property, it is 
only necessary for the plaintiff to make a prima facie case of the required ownership, 
which he may do by showing that the policy covered the property damaged and that 
he was in possession of the property claiming to be the owner thereof. Morris v. 
Imperial Ins. Co., 106 Ga. 461, 463, 32 S.E. 595; 19 Cyc. 941(c) ; 26 C.J. 539 § 755; 
Thermal Belt Sanitarium Co. v. Hartford Ins. Co., 157 N.C. 551 (2), 73 S.E. 337; 
Commercial Standard Ins Co. v. E. P. McKnight Chevrolet Co. (Tex.Civ.App.) 43 
S.W.(2d) 636 (10); Singer v. Home Ins. Co., 135 A. 274 (2), 4 N.J.Misc. 1044. 

|6] Where there was evidence that the property which was damaged by fire was 
covered by the policy, and that it was a filling station located on a designated street, 
that on the date of the damage to the property by fire the plaintiff, “had” this filling 
station, that the building cost the plaintiff a named sum of money, that the negotia- 
tions which led up to the issuance of the policy were had with the plaintiff concern- 
ing insurance on the plaintiff’s property, the inference is authorized that the plaintiff, 
at the time of the issuance of the policy, and at the date of the fire, was the 
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owner of the property, and had such insurable interest in it as entitled him to 
recover for its loss where it appeared otherwise that the defendant was liable. 
Motion for rehearing denied. 


OUACHITA PARISH POLICE JURY v. NORTHERN INS. CO. OF 
NEW YORK. No. 5360. 
Court of Appeal of Louisiana. Second Circuit. June 1, 1937. 
Rehearing Denied June 30, 1937. 
Writ of Certiorari and Review Denied Nov. 2, 1937. 
176 Southern Reporter 639. 
1, PENALTY. 

A police jury suing for reformation of fire policies and for recovery there- 
under as reformed was not entitled to statutory penalty where no demand was 
made on insurer prior to suit by jury, its lawful attorney, or any one authorized 
by law to act for it. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

2 ATTORNEY’S FEES. 

A police jury suing for reformation of fire policies and for recovery there- 
under as reformed could not recover attorney’s fees where jury, instead of retaining 
district attorney, employed special counsel without first obtaining consent of 
Attorney General and Governor, and jury made no demand on insurer prior to suit. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

RENEWAL. 

On renewal of fire policy insurer must call attention to any change in terms and, 
if it does not, change can be no part of contract, and renewal contract is subject to 
reformation, unless there has been amendment of contract by statute. 

(For other cases, see Insurance, Dec. Dig. §§ 143[3], 145[1].) 

4, RENEWAL. 

Insured which informed committee appointed by insurance agency, of which all 
insurers’ agents were members, that it wanted fire policies renewed as originally 
issued, was entitled to reformation of policies renewed in different form, where 
insured had no knowledge that renewal policies were different from original ones 
until after loss, and all but five of sixteen insurers voluntarily reformed policies to 
conform to original ones. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

3, REFORMATION. 

Insurers which had issued reformed renewal fire policies identical with original 
policies could maintain suit in insured’s name for reformation of renewal policy 
issued by another insurer in a different form from original policy and for recovery 
thereunder as reformed, even though insured had received all money due for loss, 
where those insurers had paid money due under a loan agreement providing for 
repayment to extent of any net recovery from other insurers (Rev.Civ.Code, art. 21). 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

- Appeal from Fourth Judicial District Court, Parish of Ouachita; D. I. Garrett, 
udge. 

Suit by the Ouachita Parish Police Jury against the Northern Insurance 
Company of New York. From a judgment for plaintiff, defendant appeals, and 
plaintiff answers the appeal praying that the judgment be amended. 

Affirmed. 

Deutsch & Kerrigan & Burke, of New Orleans, for appellant. 

Frank W. Hawthorne and Theus, Grisham, Davis & Leigh, all of Monroe, 
and St. Clair Adams & Son, of New Orleans, for appellee. 

Drew, Judge. 

This is one of five suits filed by the Ouachita Parish Police Jury for the pur- 
pose of reforming policies of insurance to conform to the true intent of the parties 
and, after such reformation, for judgment for certain amounts together with 12 
per cent. statutory penalties and 25 per cent. attorney’s fees. 

The lower court in a written opinion rendered judgment for plaintiff, ordering 
the policy reformed and for judgment in the amount sued for, but rejected the 
demands for penalties and attorney’s fees. The opinion of the lower court, in 
which we find the facts to be correctly found, is as follows: 
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“This is a suit to reform a fire insurance policy, and to recover thereunder. 

“The Police Jury of Ouachita Parish, desiring to distribute their insurance on 
Parish property equally among the various agents writing insurance in the Parish, 
took the matter up with the local insurance exchange. This is an insurance 
exchange whose associates are composed of the various agents selling insurance 
in Ouachita Parish. 

“The insurance exchange appointed a committee, and the Police Jury of 
Ouachita Parish appointed a committee, and these two committees worked out a 
fire insurance policy that would be satisfactory to the Police Jury. 

“The form approved is known as ‘Combined Fire and Tornado Blanket Form 
(with co-insurance clause and fire coverage)’, and said form was, approved by the 
Louisiana Rating and Fire Prevention Bureau, September, 1924, and bore the 
designation ‘Form T-13’. It did not contain a distribution clause. 

“The Police Jury entered into contracts of insurance for a three-year period 
with the various agents, the policies being written on the said Form T-13. When 
these policies expired,—that is when then were about to expire—the Police Jury 
took up with the local insurance exchange the question of new policies, and as the 
policies then in force were satisfactory, the Police Jury, through its committee, 
notified the committee of the local insurance exchange that the policies were 
satisfactory as to form, etc., and for the various agents to simply renew their policy. 
The only change made being the placing of some of the insurance with a new 
agent, who had started selling insurance since the original policies had been taken 
out, and he, of course, came in for his pro-rata share of the business. 

“The committee of the local insurance exchange in turn notified the various 
agents in Monroe (all of the agents being members of the exchange), that the 
Parish of Ouachita wished its insurance policies renewed on the same forms which 
had been used and which were then in force, this form being known at the time of 
the issuance of the policies in 1928 as T-13. 

“In 1928, Bureau Form T-13 did not contain a distribution clause, but subse- 
quent to that time, the Bureau, in printing Form T-13, included the distribution 
clause, 

“When the various agents received their instructions from the committee of the 
local insurance exchange, of which they were members, some of them secured Form 
T-13 from the stenographer in the office of the head of the local exchange. This 
T-13 Form which they secured was the new T-13 Form and contained a distribution 
clause, and therefore was not the form which had been used in writing the original 
policy which the Police Jury requested to have renewed. . 

“It was the intention of the Police Jury and all of the local agents, and it was 
the understanding of everyone concerned, until after the loss was suffered by the 


Parish, that all of the policies were uniform. 

“After the loss, it was discovered that some of the policies contained the dis- 
tribution clause, on account of the error referred to, in using the new Form T-13, 
while other policies, which were really renewals of the old policy, did not contain 


this clause. 
“In view of this situation, certain companies were forced to bear more than 


their pro rata share of the loss which occurred, and they tendered to the Parish 
of Ouachita in the form of a so-called loan, the amount which they would owe under 
the policy as written, but secured a promise from the Police Jury to seek legal 
action to revise the contract, and if recovery were made thereon, to return to the 
said company the excess amount which they had entrusted to the Police Jury. 

“The Police Jury filed this suit seeking to have the contract revised, recover 
penalties and attorney’s fees. 

“Instruction from the Police Jury to the Insurance Companies (through the 
local insurance exchange) was to renew the policy on the same form on which they 
had been written in 1928, that is, Form T-13, as it existed in 1928. 

“The word ‘renewal’ in insurance, of course, has a definite legal meaning. 
‘Renewal’ means that the original policy shall be repeated in substance and in fact; 
to express the legal meaning briefly, a ‘renewal’ would simply mean that the policy 
in force was to be extended as to the time it was to remain in force. In other 
words, that the new policy would be identical, except as to the date of its 
expiration. ; . . 

“It was clearly understood, the court thinks, that the Police Jury did not intend 
to change the form of its insurance policy and, while the court is aware that the 





Fire] Ouachita Parish Police Jury v. Nor. Ins. Co. of N. Y. 571 


local insurance exchange represented simply the local agents and not the insurance 
companies, the court feels that the present situation, as presented in this case, would 
be the same as one in which the local agent had instructed a clerk in his office to 
write a policy on Form T-13 as it existed in 1928, and the clerk, through error, had 
written jt on Form T-13, as amended. In other words, the use of the wrong form 
was a mistake of the agent in this case, based on inaccurate information which he 
secured from sources other than the Police Jury. It was clearly the intention 
of the Police Jury and was understood by the various agents that these insurance 
policies in force were to be renewed and the agent, in writing the policies, intended 
to do that, but instead of making a personal investigation to ascertain the exact 
form used in the contract of insurance then in force, the agents asked a clerk in 
another insurance office for a copy of the form and were given the wrong form. 
Clearly, it was a mutual mistake. The Police Jury thought they were getting their 
insurance renewed; the agents thought they were writing the’ policies in the same 
form as the old policies. 

“In view of these facts, the court holds that this court, being a court of equity, 
as well as a court of law, has the right to revise the contract, and it is the judgment 
of the court that the contract be revised so as to be a renewal in fact of the 
contract entered into in 1928, that, is without the distribution clause. 

[1] “In this case, the court finds, after careful examination of the evidence, that 
there was no demand made prior to suit by the plaintiff, that is, the Parish of 
Ouachita or its lawful attorney, or anyone authorized by law to act therefor upon 
the defendant; and therefore, the court holds that the plaintiff is not entitled to 
the penalty. It is true that a letter was written by St. Clair Adams & Son, attorneys, 
of New Orleans, making a demand on the defendant, however, there is nothing in 
the record to show that this firm had any authority to represent the Police Jury 
in the ‘Parish of Ouachita. Not only does the law provide that the District Attorney 
shall be the attorney for the Police Jury, but the Iaw goes further and prohibits 
the Police Jury from employing special counsel ‘to represent them, without first 
obtaining the consent of the attorney general and the Governor. There is no 
contention in the record that the law was complied with in the employment of St. 
Clair Adams & Son. 

[2] “As to attorney’s fees, the District Attorney represents and is attorney for 
the Police Jury, and the law does not allow the District Attorney to collect attorney’s 
fees in cases of this kind from the Police Jury; and in the absence of special 
counsel having been retained and approved by the Attorney General and the Gov- 
ernor, the Police Jury would be different from ordinary individuals in that they 
would litigate without the necessity of incurring expense of attorney’s fees; for 
this reason, and for the reason that the court finds from the evidence that no 
demand was ever made by the Parish or the Police Jury for plaintiff, officially, 
on the defendant, prior to suit, the court rejects the demand in the petition for 
attorney’s fees. 

“Therefore, it is the judgment of this court that there be judgment in favor of 
plaintiff against the defendant, ordering the contract revised as prayed for, and for 
the amount prayed for, and rejecting the prayer for attorney’s fees and penalties. 

“D. I. Gerrett, Judge.” 


Judgment was signed in accordance with said opinion, and defendant has 
appealed to this court. Plaintiff has answered the appeal praying that the judgment 
be amended by allowing penalties and attorney’s fees prayed for. 

[3, 4] It was clearly the intention of the plaintiff to have the original policies 
renewed as they were. This intention was conveyed to the committee appointed b 
the insurance agency, of which all the sixteen insurer’s agents were members, an 
until after the loss by fire occurred, plaintiff had no knowledge that the policies 
were different from the ones originally issued. It is true that thirteen of the 
sixteen agents included in their policies Form T-13, as revised, which carried the 
distribution clause. It is also true that all but five of the companies voluntarily 
reformed their policies to make them the same as the original ones issued by them 
in 1928, which did not carry the distribution clause. 

_ We had occasion to pass upon the question of reformation of policies of fire 
insurance in the case of Crowell v. New Hampshire Fire Insurance Company, 147 
So. 762, 766. In that case we said: 

“When the insurance agency issued the contract on June 17, 1930, it was legally 

bound to issue a policy containing the same terms and conditions as the original 
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policy. By the renewal or extension, unless there is a special agreement for 
different terms, the original policy is continued under the original stipulations, and 
the only change is in the time of its expiration. Under such circumstances, if 
there is a change in the conditions or terms of the policy, it is the duty of the 
insurer to call attention to the change, otherwise the change can be no part of the 
contract, and the renewal contract is subject to reformation by the courts of equity 
to make it conform to the original contract, unless there has been an amendment 
of the contract by enactment of a statute by the Legislature. See Cyclopedia of 
Insurance, Couch, Vol. 6, §§ 1363, 1370; Corpus Juris, vol. 32, p. 1144, note 62: 
R.C.L., vol. 14, § 116, p. 943; Liverpool & London & Globe Ins. Co. v. Hinton, 116 
Miss. 754, 77 So. 652. 

“Had defendant not been in error as to the owner of lot 208, there would have 
been no change in the right of tenant occupancy. The failure of plaintiff to read 
the contracts of insurance does not relieve the insurer. She had the right to presume 
that the policies were issued in accordance with the original policy, until expressly 
notified to the contrary. General Finance Co. vy. Universal Automobile Ins. Co., 19 
La.App. 333, 139 So. 48; Joyce on Insurance, vol. 1, p. 267; Palmer v. Hartford 
Fire Ins. Co., 54 Conn. 488, 9 A. 248.” 

We now reaffirm our holding in that case and find that plaintiff had the right 
to have the contract of insurance reformed as prayed for. 

[5] The only serious defense urged is that the plaintiff is without right to bring 
this suit because it has received all the money due it for loss caused by the fire. 
It is true plaintiff has received all moneys due it, less the amount admitted due by 
this defendant and the other four defendants in the other suits under the policies 
issued by them carrying the distribution clause, which is much less than would have 
been due if the policies had conformed to the original ones issued in 1928, which did 
not carry the distribution clause. It received the money, however, from the three 
insurance companies who issued reformed policies identically the same as the origi- 
nal policies, without the distribution clause, and the money was paid by them under 
the following loan agreement: 

“The undersigned Police Jury of the Parish of Ouachita, appearing herein 
through John M. Breard, its President, duly authorized hereto by a resolution of 
said Police Jury hereto annexed, hereby acknowledges having received from Ameri- 
can Eagle Fire Insurance Company of New York, American Insurance Company of 
Newark and Jersey Fire Underwriters of American Insurance Company of Newark, 
the sum of $4333.28, the American Eagle Fire Insurance Company of New York 
paying $1417.68, the American Insurance Company of Newark, New Jersey, paying 
$1417.68, and the Jersey Fire Underwriters of American Insurance Company of 
Newark paying $1497.92, of said amount as a loan, repayable only to the extent of 
any net recovery the undersigned may make from American Union Insurance 
Company of New York, Anchor Insurance Company of Providence R. I., Guaranty 
Fire Insurance Company of Providence, R. I., National Union Fire Insurance Com- 
pany of Pittsburgh, Penn., New Brunswick Fire Insurance Company of New 
Brunswick, N. J., Northern Insurance Company of New York, and the New York 
Underwriters Insurance Company of New York, on account of the loss by fire on 
November 13, 1934, to a certain barn belonging to the undersigned; it being under- 
stood that net recovery means the amount over and above the amounts shown on 
the following schedule, which amounts are admittedly due the undersigned and 
are not included in the amount advanced under this Loan Agreement. 


Schedule 
Pol. No. Company Amount 
8013 American Union Ins. Co. of N. Y. 
86952 Anchor Ins. Co. of Prov., R. I. 
2282 Guaranty Fire Ins. Co. of Prov., R. I. 
75159 National Union Fire Ins. Co. 
15215 National Union Fire Ins. Co. 
129 New Brunswick Fire Ins. Co. 
133 New Brunswick Fire Ins. Co. 
15212 Northern Ins. Co. of N. Y. 
76166 New York Und. Co. of N. Y. 


“As security for such repayment said Police Jury hereby pledge to the said 
Insurance Companies advancing the above amount, all such claims and any recovery 
thereon. 

“In further consideration of said advance, said Police Jury hereby declares 
that it is entitled to enforce the reformation of said insurance policies and the col- 
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lection of the proper amounts from aforesaid Insurance Company; and said Police 
Jury does hereby appoint the officers of the American Eagle Fire Insurance Company 
of New York, American Insurance Company of Newark, New Jersey, and Jersey 
Fire Underwriters of American Insurance Company of Newark, and their suc- 
cessors, severally, its agents and attorneys in fact, with irrevocable power to collect 
such claims and to begin, prosecute, compromise or withdraw in its name, but at 
their expense, any and all legal proceedings which they may deem necessary to 
enforce such claims, and to execute, in its name, any documents which may be 
necessary to carry into effect the purposes of this agreement. 

“Thus done and signed in triplicate, at Monroe, Louisiana, this 13th day of 
February, 1935. 

“Police Jury of the Parish of Ouachita 
“By J. M. Breard, President. 

Under this agreement the three insurance companies above referred to insti- 
tuted this suit in the name of the Police Jury of Ouachita Parish and were joined 
in the suit by the district attorney of that district. 

Defendant contends that the three insurance companies which instituted the suit 
did not have a cause of action against it and could not by this roundabout process 
create a cause of action. 

This entire proceeding, as we view it, is under the equity provisions of article 21 
of the Revised Civil Code, and it would be most inequitable to find that the three 
insurance companies which instituted the suit in the name of the Police Jury should 
be required to pay that which is due by defendant, as well as the amount due bv 
them, when all of them had been paid their pro rata part of the premiums with the 
intention that each company should bear its pro rata part of the loss, if any 
occurred. We had occasion, however, to pass upon a similar loan agreement in the 
case of Automatic Sprinkler Corporation of America v. Robinson-Slagle Lumber 
Company, Inc., 147 So. 542, 543. In that case we said: 

“The courts of the United States have universally held that payment under such 
an agreement is not an unconditional payment, but is a conditional payment or loan, 
and a payment under such agreement does not deprive the insurance company nor 
the insured of any right they had prior to the payment. Dejean v. Louisiana W. 
Ry. Co., 167 otk 111, 118 So. 822; Luckenbach vy. McCahan Sugar Ref. Co., 248 
USS. 139, 39 S.Ct. 53, 63 L.Ed. 170, 1 A.L.R. 1522, and numerous cases cited in note 
thereunder on page 1528. 

“In the Luckenbach Case, Justice Brandeis gave the following plausible reasons 
for this ruling: 

“** * * Tt is essential to the performance of the insurer’s service, that the 
insured be promptly put in funds, so that his business may be continued without 
embarrassment. unless this is provided for, credits which are commonly issued 
against drafts or notes with bills of lading attached, would not be granted. Whether 
the transfer of money or other thing shall operate as a payment, is ordinarily a 
matter which is determined by the intention of the parties to the transaction. Com- 
pare the Kimball, 3 Wall, 37, 44, 18 L.Ed. 50. The insurer could not have been 
obliged to pay until the condition of their liability—i. e., nonliability of the carrier 
—had been established. The shipper could not have been obliged to surrender to 
the insurers the conduct of the litigation against the carrier, until the insurers 
had paid. In consideration of securing them the right to conduct the litigation, the 
insurers made the advances. It is creditable to the ingenuity of businessmen that 
an arranagement should have been devised which is consonant both with the needs 
of commerce and the demands of justice.’” 

We therefore conclude that the contention of defendant that plaintiff is without 
interest is not well-founded. There is no dispute as to the amount due if we find the 
suit was properly brought and the contracts of insurance should be reformed. Our 
finding in both instances is in the affirmative. However, there is a question as to 
the penalties and attorney’s fees. We are convinced from the testimony the lower 
court in its opinion above quoted has correctly solved these questions. 

We find no error in the judgment appealed from, and it is affirmed, with costs. 
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BROUGH et al. v. PRESIDENTIAL FIRE & MARINE INS. CO. No. 16753. 


Court of Appeal of Louisiana. Orleans. Nov. 15, 1937. 


176 Southern Reporter 895. 
1. TITLE. 


The title to land obtained by insured by virtue of “bond for deed” which did not 
provide that title was being transferred, but that vendor would execute or cause to 
be executed a deed, was not a title “in fee simple” within policy provision requiring 
insured to have such title. 2 

(For other cases, see Insurance, Dec. Dig. § 282[8].) 

2. RETURN PREMIUM. 


Where breach of condition avoids policy ab initio, no part of premium has been 
earned and all premiums must be returned to insured. 

(For other cases, see Insurance, Dec. Dig. § 198[3].) 
3. INCREASED HAZARD. 


The word “condition,” in statutes restricting effect of breach of condition in 
avoiding insurance policy, includes fire policy condition that insured must have fee- 
simple title to land involved, and other conditions precedent, and hence statute pre- 
vents avoidance of policy unless breach has caused increase of moral or physical 
hazard (Act No. 105 of 1898, § 22, as amended by Act No. 255 of 1914, § 1; Act 
No. 222 of 1928). 

(For other cases, see Insurance, Dec. Dig. § 270.) 


4. CONDITION. 


In action on fire policy, averment in insurer’s answer that insurer “expressly 
pleads the condition” requiring that insured have fee-simple title to land involved, 
and “alleges that by its violation said policy contract is null,” put at issue the 
question of increase of hazard by insured’s violation of such condition, since breach 
could not void policy as matter of law unless hazard was in fact increased (Act 
No. 222 of 1928). 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

7. INCREASED HAZARD. 


In determining whether physical or moral hazard has been increased by breach 
of condition in insurance policy, so as to avoid policy under statute, facts of 
particular case must be considered (Act No. 222 of 1928) 

(For other cases, see Insurance, Dec. Dig. §§ 270, 309.) 

8. TITLE. 


In action on fire policy, defended on ground of breach of policy provision that 
insured must have fee-simple title to land involved, evidence that insured were in 
arrears in their payments on purchase contract, and that foreclosure proceedings 
were pending, and other evidence indicating that insured would profit by fire, held to 
show that their failure to have fee-simple title substantially increased moral hazard 
so as to avoid policy under statute (Act No. 222 of 1928). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

9. MORAL HAZARD. 


To resist recovery on fire policy on ground of increase in moral hazard caused 
by breach of policy condition, insurer must show only facts which, irrespective of 
insured’s personal integrity, would ordinarily create in insured satisfaction with 
destruction by fire, not that the particular insured was actually tempted to destroy 
his property (Act No. 222 of 192s; 

(For other cases, see Insurance, Dec. Dig. §§ 270, 309.) 

11. VALUED POLICY. 

The valued policy law has no application to insurance on movable property (Act 
No. 135 of 1900). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

12. BURDEN OF PROOF. 


In action on fire policy, insured had burden of proving extent of loss of 
furniture. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 
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13. DEMAND. 

Insured’s failure to make prior demand for payment under policy precludes 
recovery of penalty or attorney’s fees under statute (Act No. 168 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

15. PENALTY. 

In action on fire policy, assessment of statutory penalty, computed as 12 per 
cent. of interest on judgment as well as of principal amount, was improper under 
statute requiring that penalty be based “on the total amount of the loss” (Act No. 
168 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

16. ATTORNEY’S FEE. 

In action on fire policy, allowance of $300 as insured’s attorney’s fees was 
reasonable in view of intricate issues involved, importance of principles considered, 
and ingenuity and industry displayed (Act No. 168 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Westerfield, J., dissenting in part. 

Appeal from Civil District Court, Parish of Orleans; Wm. H. Byrnes, Jr., 
Judge. 

Action by Mr. and Mrs. James Brough against the Presidential Fire & Marine 
Insurance Company. From a judgment for plaintiffs, defendant appeals. 

Amended and affirmed. 

St. Clair Adams & Son, of New Orleans, for appellant. 

J. A. Woodville, of New Orleans, for appellees. 

JANvVIER, Judge. 

James Brough and his wife Clementine were the owners of a dwelling and the 
furniture and contents contained, therein when, on April 27, 1932, both building 
and contents were totally destroyed by fire. They did not have actual title to the 
land on which the building was located, but were holding it under a document 
familiarly known as a “bond for deed,” which they had obtained from one Ben 
L. Lewis on August 16, 1924, and which provided that when they should pay $635 
in installments, the said Lewis would deliver to them a good and valid deed. Lewis 
himself, when he executed the “bond for deed,” was not the owner of the property, 
but later, on October 2, 1925, he acquired title thereto along with many other lots 
forming a large tract. In acquiring title, he paid $3,000 in cash and granted first 
mortgage and vendor’s lien to secure the balance, $5,850. On March 19, 1932, 
because of Lewis’ failure to pay the amount due to the former owner, a writ of 
seizure and sale was obtained by the said mortgagee, former owner, and the entire 
property, including that portion on which plaintiffs’ dwelling was located, was seized 


by the civil sheriff, and, on April 4, 1932, advertised to be sold at foreclosure on 
May 4, 1932. 


Before the sale could be held, to wit, on April 27, 1932, the fire occurred. The 
insurer, defendant, refused to make payment for the loss of the building, pointing 
to the fact that plaintiffs did not own in fee-simple the land on which the building 
had been located, and maintaining that, because of that fact, the contract of insur- 
ance had never attached, since in the policy there was a provision to the effect that: 
“This entire policy * * * shall be void * * * if the interest of the insured be other 
than unconditional and sole ownership; or if the subject of insurance be a building 
on ground not owned by the insured in fee simple.” 


Defendant insurer denied liability for the loss of furniture and contents in any 
sum beyond $563.80, asserting that to be the full value of said furniture, and 
deposited that sum in the registry of the court as representing the full extent of its 
liability. 

Plaintiffs, conceding that the building had not been located on land owned by 
them, contend, nevertheless, that they may recover for the loss of the building 
because of the effect of Act No. 222 of 1928, which provides: “That no policy of 
fire insurance * * * shall hereafter be declared void by the insurer for the breach 
of any representation, warranty or condition contained in the said policy, * * * 
nor shall any such breach avail the insurer to avoid liability, unless such breach 
shall exist at the time of the loss and shall be either such a breach as would 
increase either the moral or physical hazard under the policy, or shall be such a 
breach as would be a violation of a warranty or condition reqiring the insured to 
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take and keep inventories and books showing a record of his business, anything 
* * * in the policy * * * of insurance to the contrary notwithstanding.” 

They maintain that, because of the said statute, an insurer desiring to avoid 
liability because of the breach of a policy condition must show that the facts by 
which the breach is said to have been caused actually increased the moral or physical 
hazard. 

On the day on which the matter was tried in the court below, the insurer filed 
an exception of no cause of action, founding it upon the contention that the 
allegations of the petition showed that plaintiffs were not the owners of the land on 
which the building was situated, and that, therefore, Act No. 222 of 1928 had no 
application, since a proper interpretation of that statute, so exceptor contended, 
made it inapplicable where the alleged breach relied upon as a defense was of a 
condition precedent to the attaching of the policy; that that statute, which provides 
that an insurer may not, for breach of representation, warranty, or condition, 
declare void a policy of insurance “unless such breach shall exist at the time of the 
loss and shall be either such a breach as would increase either the moral or physical 
hazard under the policy,” applies only to a breach which may occur after the policy 
has attached, and does not have application to a breach of a condition precedent 
to the actual coming into existence of the policy as a contract, and that, where com- 
pliance with a condition precedent is required by the policy, there must be an 
allegation of such compliance and proof thereof. Stated differently, the conten- 
tion raised by the exception is that, in issuing the policy containing the stipulation 
that it “ * * * shall be void * * * if the subject of insurance be a building on 
ground not owned by the insured in fee simple, * * * ” the insurer, in effect, made 
a conditional delivery of the said document with the understanding that it should 
not come into being as a contract if, as a matter of fact, the building was not so 
located, and that the act of 1928, on which plaintiffs rely, does not, if properly 
interpreted and applied, refer to such conditions, but is intended merely to prevent 
the avoidance for breach of representation, warranty, or condition which occurs 
after all conditions precedent have been complied with and the policy has actually 
come into being as a binding contract between the parties. 

The exception was overruled and, after trial on the merits, there was judgment 
for plaintiffs for $1,236.20, which, apparently, included the full amount for which the 
building had been insured, to wit, $1,000, and $236.20 on the contents, in addition 
to the amount admittedly due. The judgment also included legal interest and a 
penalty of 12 per cent. on the total amount, together with attorney’s fees, which were 
fixed at $300. The penalty, interest, and attorney’s fees were allowed because of 
the provisions of Act No. 168 of 1908. The insurer has ‘appealed. 

The exception of no cause of action must first be considered. In effect the 
argument in support of it is that, since an insurance company may not be com- 

lled to issue a policy in the first instance, it may submit, as a potential contract of 
insurance, a document containing a stipulation that it shall not become a contract 
unless and until the primary, initial requisite, ownership of the land in fee simple, 
shall be shown to have been complied with. 

Plaintiffs argue that the exception is not well founded for two reasons. First, 
they say that their ownership and right to possess the land on which the building was 
located was sufficient to comply with the requirements of the policy; and, second, 
that, even if not, nevertheless the prohibitory statute applies to all conditions, 
warranties, and representations, precedent as well as subsequent, and that, therefore, 
no breach may be availed of to avoid liability unless, by the breach; there was 
caused an increase in the moral or physical hazard. 

[1] That under the circumstances the plaintiffs did not, in fee simple, own the 
land on which the building was located, and that, therefore, there was an actual 
breach of the applicable policy condition, we entertain no doubt. 


The “bond for deed” by which Brough and his wife held the land on which 
they had erected the building shows plainly that it was not a final document 
transferring ownership from the prior owner to them. It had been executed by 
one who himself was not the owner of the land, and, in the second place, it pro- 
vided not that the title was being transferred, but that, if and when payment 
should be made, the “vendor (bound) himself to execute or caused to be executed 
* * * a good and valid deed.” ‘ 

There are two cases, both decided by the Supreme Court of Louisiana, which, 
as we read them, settle this feature of the controversy. In Trichel v. Home Insur- 
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ance Company, 155 La. 459, 99 So. 403, an owner and former possessor of property 
brought suit on an insurance policy which contained a provision that the policy 
“shall be void * * * if the interest of the insured be other than unconditional 
and sole ownership.” The insured had executed a contract under which a third 
person had agreed to buy the property and to pay for it partially in cash and 
partially in installments, and under which the purchaser was to have possession 
at once and under which contract, also, the former owner (insured) agreed “to 
make warranty deed on being paid said balance.” The insurer defended the action 
for the proceeds of the policy, contending that there had been a sufficient transfer 
of interest to constitute a breach of the policy condition as to continued ownership 
and interest of the insured. The court said: “Our conclusion is that any agreement 
for the sale of real estate, which is not intended to be the final writing between the 
parties, but, on the contrary, to be followed by another and final deed, is a mere 
promise of sale and not a sale, and does not transfer the title to said property; 
unless it clearly appear that the parties contemplated that the new deed should be 
only a confirmation of the first, and not indispensable for the transfer of title.” 

If there the transfer from the insured was not considered sufficient to avoid the 
policy, surely it cannot be said here that the transfer to the insured under a very 
similar document can be relied upon as giving to the said insured a title “in fee 
simple” to the land on which the building was located. 

Later, in Campbell v. Richmond Insurance Company, 156 La. 455, 100 So. 679, 
680, the Supreme Court considered a case which we cannot distinguish from this. 
There the insured had purchased under a document practically identical with that 
involved here. He had gone into possession, and had obtained insurance on a 
building which he had erected on the land. When the fire occurred, the insurer 
refused to make payment, maintaining that there had been a breach of the identical 
condition which is pointed to in the case at bar. The court said: 

“The chief defense, and the one sustained by the Court of Appeal, is that 
defendant did not own, in fee simple, the lot on which the building insured was 
located, and hence is not entitled to recover the amount of the policy under its 
terms, * * * 

“In our view the contract between plaintiff, in the case at bar, and Bacon & 
Johns, shows that it was not intended that the contract entered into by them should 
be the final instrument between them; but, to the contrary, its language unmistakablv 
shows that it was the intention of the parties that a deed should be executed by 
Bacon & Johns, transferring the lots to plaintiff upon his complying with certain 
conditions. Hence, under the ruling in the Trichel Case, which is supported by 
ample authority, the contract mentioned, is only a promise of sale; and therefore 
is not translative of property. As the contract was not translative of property, it 
follows that Bacon & Johns remained the owners of the lot on which the building 
insured was located. As it appears that they were still such when the policy’ was 
issued and when the fire occurred, it follows that plaintiff cannot be considered at 
either time to have been the owner, in fee simple, of lot 10.” 

The Campbell Case arose, as did the Trichel Case, before the enactment of Act 
No. 222 of 1928, and, therefore, even without a showing of increase of hazard, the 
breach was sufficient to avoid liability under the policy. 


There was, then, a breach of the policy condition in the case at bar, and, if, as 
insurer contends, the condition was not one contemplated by the statute of 1928, 
then the insurer may point to the breach as avoiding the policy as a matter of law 
and need not show that by the breach there was caused an actual increase in the 
hazard, whether moral or physical. 

That in the absence of such a statute such a breach as that which existed here 
would, ab initio, prevent the attaching of the policy, seems to be well settled. Such 
a breach is one which exists at the very inception and, in the absence of legislation, 
such a policy never becomes a contract at all. This was squarely held in this state 
in Nabors v. Commercial Union Assurance Company, Ltd., 125 La. 378, 51 So. 429, 
432. There there was a policy provision against other insurance. Since it was 
shown that: there was other insurance when the policy sued on was written, the 
court said: “We are * * * of opinion that, when the policy * * * was written, the 
insurance * * * covering the same interest, had not been canceled, and hence that 
said policy by its own terms was void ab initio, and that there can be no recovery 
on it.” 


The statute of 1928 had not then been enacted. The rule contended for by the 
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insurer is well stated in Fraser et al. v. Rogers (Tex.Civ.App.) 56 S.W.(2d) 911, 
912: “ ‘Where a policy is expressly conditioned that it shall be null and void if the 
interest of the insured be other than unconditional and sole ownership, the required 
title is a condition precedent to the policy becoming effective. Likewise, a stipula- 
tion reequiring a fee-simple title to be evidenced by deed is held a condition 
precedent to the risk attaching. In fact, where the validity of the policy is made 
to depend upon the insured being the absolute and unconditional owner of the true 
title to the property insured, fulfillment of the contract is a necessary prerequisite 
to the validity, and hence to the operative effect of the policy.’ 4 Cyclopedia of 
Insurance Law (Couch) 3182.” 

In Weed vy. London & Lancashire Fire Insurance Company, 116 N.Y. 106, 22 
N.E. 229, 231, we find again the view of the insurer well expressed: 

“This condition as to the ownership of the property was precedent to the 
attaching of the risk, and, as Richards’ estate had no title it was broken on delivery 
of the policy. Upon this point of the case, therefore, the plaintiff failed to prove a 
valid contract, and was not entitled to recover. * * * 

“It is well to bear in mind, in discussing the waiver * * * that the condition in 
the policy with reference to the statement therein of the title or interest of the 
assured was one precedent to the attaching of the risk. It lay at the threshold of 
the contract, and if not then performed, or then obviated, there. was no enforceable 
agreement. The delivery of the policy and the breach of the conditions were con- 
current acts, and, if the assured had not the sole and unconditional ownership of the 
property at the moment the policy was delivered, the condition was broken, and 
the insurance was void.” 

In Evens v. Home Insurance Company of N. Y. (Mo.App.) 82 S.W.(2d) 111, 
117, the court said: “Therefore if the declaration of plaintiff’s interest in the car 
to be that of ‘unconditional and sole lawful ownership,’ as evidenced by her 
acceptance of the policy containing that provision, was not true, then for that reason 
the policy was void ab initio. Therefore, no subsequent change if the character 
of plaintiff’s interest in the car, even though enlarged to the status of ‘unconditional 
and sole lawful ownership,’ could have put life into the dead policy without defend- 
ant’s consent, and the record is barren of any proof of such consent.” 

In Matthie v. Globe Fire Insurance Company, 68 App.Div. 239, 74 N.Y.S. 177, 
178, affirmed, 174 N.Y. 489, 67 N.E. 57, the court said: “This condition as to the 
ownership of the property was precedent to the attaching of the risk, and, as 
plaintiff had no title to the real estate on which the building was located, it was 
broken upon the delivery of the policy. Upon this point of the case, therefore, 
the plaintiff failed to prove a valid contract, and was not entitled to recover.” 

To the same effect, see Banco De Sonora v. Bankers’ Mutual Casualty Company 
(lowa) 95 N.W. 232, 234, in which appears the following: “It is a condition 
precedent to the risk attaching at all, and to be performed before policy takes effect 
with respect to the property to be insured. To hold that it might be waived, as 
contended, would be tantamount to declaring that recovery might be had in the 
absence of a contract.” 

Mr. Richards, in his work on the Law of Insurance (1932 Ed.), discusses 
various clauses common to insurance policies, and states that the clause requiring 
unconditional ownership is “reasonable and valid and a fulfillment of its terms is 
declared to be a condition precedent to any right of recovery * * * ” (chapter XII, 
§ 240, p. 372), and, in referring to the clause with which we are concerned, requiring 
ownership in fee simple of the land on which the insured building is located, he 
says (page 377) that this clause is similar to the last and must be similarly construed. 

Mr. Cooley, in his Briefs on Insurance, volume III, page 1915, says: “In view 
of the essential characteristics of conditions precedent, it is elementary that a 
breach of such a condition avoids the policy absolutely.” 


[2] There is a universal rule that, where there is such a breach as avoids the 
policy ab initio, no part of the premium has ever been earned and all must be 
returned to the insured. In Waller v. Northern Assurance Company, 64 Iowa 101, 
19 N.W. 865, 866, this right is correctly stated to be “based upon the fact that the 
policy was void ab initio.” The court further said: that “the action is not based 
on the policy; indeed, it is founded on the fact that the policy was void ab initio— 
that there was in effect no policy.” This rule was: recognized in this state in 
Campbell v. Richmond Insurance Company, supra, for there the court ordered the 
return of the entire premium. 
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[3] But plaintiffs nevertheless assert that where there is a statute which pro- 
vides that where the policy is once issued that there may be no avoidance for breach 
unless from the breach there has resulted an increase in hazard, if liability is to 
be avoided such increase must be shown, and they show that the statute involved 
here contains not only the words “representation” and “warranty,” but also the 
word “condition,” and that the statute makes no distinction between conditions 
precedent and conditions subsequent, and they argue, therefore, that, whatever may 
be the nature of the warranty or of the representation or of the condition, whether 
precedent or subsequent, the breach may not be availed of by the insurer in the 
absence of increase in hazard. 

The defendant cites further cases in which statutes similar to that involved 
here were relied upon by claimants under policies, and in each of which it was held 
that the statute had no application. And in those cases there is much from which 
the insurer may take comfort. 

In oral argument counsel for plaintiffs contend that those cases are distinguish- 
able, in that in them the violation relied upon was not of a policy provision, but 
was, rather, the untruthfulness of a statement made in the application. 

However, of the cases cited in connection with this issue, only one involves 
statements made in the application. In Hurt v. New York Life Insurance Company 
(C.C.A.) 51 F.(2d) 936, it is true that the statement alleged to be untrue and relied 
upon was contained in the application for the policy, and that the case did not 
involve the breach of a condition of the policy itself. However, in all of the 
others policy provisions were involved. 

In Ballard v. Globe & Rutgers Fire Insurance Company, 237 Mass. 34, 129 N.E. 
290, the policy condition was that the insured must be the sole and unconditional 
owner. The insured was not the owner. According to the decision, the statute 
involved provided that: “No * * * misrepresentation or warranty made in the 
negotiation of a contract or policy of insurance by the assured or in his behalf 
shall be deemed material or defeat or avoid the policy, or prevent its attaching 
unless such misrepresentation or warranty is made with actual intent to deceive 
or unless the matter misrepresented or made a warranty increased the risk of loss.” 
(Note the absence of the word “condition’’). St.Mass. 1907, c. 576, § 21. 

The court held that the statute had no application to the condition relied upon 
by the insurer. 

In St. Paul Fire & Marine Insurance Company vy. Culwell (Tex.Com.App.) 62 
S.W.(2d) 100, is found a case in which the policy condition alleged to have been 
breached was the same as that which is before us. The court held that its violation 
effected the avoidance of the policy, although the statute read as follows: “Any 
provision in any contract or policy of insurance issued or contracted for in this 
State, which provides that the answers or statements made in the application for 
such contract or in the contract of insurance, if untrue or false, shall render the 
contract or policy void or voidable, shall be of no effect, and shall not constitute 
any defense to any suit brought upon such contract, unless it be shown upon the 
trial thereof that the matter or thing misrepresented was material to the risk or 
actually contributed to the contingency or event on which said policy became due 
and payable.” Rev.St.Tex. 1925, art. 5043. 


In Fondi v. Boston Mutual Life Insurance Company, 224 Mass. 6, 112 N.E. 612. 
613, there was considered the effect of a statute somewhat similar to our statute of 
1928. It provided that: “No * * * warranty made in the negotiation of a * * * 
policy of insurance by the assured * * * shall be deemed material or defeat or 
avoid the policy * * * unless * * * made with actual intent to deceive or unless 
the matter * * * made a warranty increased the risk of loss.” St.Mass. 1907, c. 
576, § 21. There was a condition in the policy (life insurance) that the insured 
should be in sound health on the date of the policy. This condition was unques- 
tionably breached. The court said that the statute had no application to, the breach 
of the condition precedent, but based the decision apparently on the fact that the 
statute referred only to warranties and not to conditions. The court said: “The 
distinction between a warranty and a condition precedent in connection with a 
contract is plain.” 

Obviously, had the statute read “no condition, representation or warranty,” etc.. 
then the court could not have reached the conclusion that it did reach, since it ‘ome 
that conclusion on the fact that the statute referred only to warranties, whereas the 
breach relied upon was of a condition precedent. 
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In Harvey v. Pawtucket Mutual Fire Insurance Company, 250 Mass. 164, 145 
N.E. 35, 36, the court said: “The defect in plaintiff’s title went to the essence of the 
contract of insurance and the policy under its conditions never took effect. * * * 
The proyision of St.1907, c. 576, § 21, now G.L. c. 175, § 186, are not applicable 
where as here sole and unconditional ownership is a condition precedent to the 
creation of the alleged contract.” 

The statute referred to applied only to “misrepresentation” or “warranty,” not 
to “condition.” It reads in part as follows: “No oral or written misrepresentation or 
warranty made in the negotiation of a contract of insurance * * * shall be 
deemed material or defeat or avoid the policy * * * unless the matter misrepresented 
or made a warranty increased the risk of loss.” 

We give consideration to Act No. 105 of 1898, § 22, as amended by Act No. 255 
of 1914, § 1, which, in part, reads as follows: “Where it is stipulated in this policy, 
that, without the consent of the insurer endorsed hereon or added hereto, the 
breach of a condition shall avoid the policy, it shall be held such breach does not 
in fact avoid the policy, but only suspends the operation of the policy during the 
time the breach continues.” 

But that statute has little application and throws little light on the subject. It 
provides that, if a policy contains a provision under which a breach of condition 
shall avoid the policy, there shall not result a complete avoidance, but merely a 
suspension so long as the breach exists. Here the breach continued to the very 
moment of the loss, and, but for the effect of Act No. 222 of 1928 there could be no 
recovery regardless of whether or not there had been an increase in hazard, for it 
would make no difference whether the policy, by the breach, had been completely 
avoided, or had been merely suspended during the existence the breach. In either 
case there would have been no protection, since the breach existed at the moment 
of the loss, 

It may be argued that it was the purpose of the framers of that statute to 
prevent the complete avoidance of the policy for breach of any condition, but if 
the word “condition,” as contained in the Act of 1914, be interpreted as counsel for 
defendant would have us interpret the same word in the Act of 1928, then the same 
argument which is made now could still be made, and it would not be. defeated 
by the consideration of the Act of 1914. In fact, it might be said that there can 
be no suspension of the operation of a contract until the contract has come into 
existence, and that, therefore, the framers of the statute did not intend it to apply 
to those conditions which would prevent the contract from ever coming into being. 
We interpret, however, the word “condition” as we have interpreted it in the 
statute of 1928. 

We conclude that, though there is much in the cases involving similar statutes to 
give color to the defendant’s contention, that such statutes do not prevent the 
avoidance of such a policy for the breach of a condition subsequent, the results in 
those cases were reached because of the wording of the respective statutes which 
were involved, in which it was provided that breaches of “warranties” might not be 
availed of, but in which no mention was made of “conditions.” But the Louisiana 
statute does contain the word “condition,” and it makes no distinction between 
conditions precedent and conditions subsequent, merely providing that no breach 
of any condition may be relied upon in the absence of an increase of moral 
hazard. 

The distinction between a warranty and a condition precedent is recognized bv 
all of the text-writers: Mr. Couch, in his Cyclopedia of Insurance Law, volume IV, 
§ 860, page 2829, stating: “Perhaps the best recognized distinction between war- 
ranties and conditions precedent is that the latter call for the performance of some 
event after the terms of the contract have been agreed upon, before the contract 
shall take effect—that is to say, the contract is made in form, but does not 
hecome operative as a contract until some future specified act is performed, or 
some subsequent event transpires; whereas a warranty, notwithstanding the fact 
that a breach thereof forfeits the contracts, lacks this essential element of a condi- 
tion precedent, in that it contains no stipulation that an event shall happen or act 
be done, after the agreement is made in form, before it shall take effect as a con- 
tract. Stating it another way, a distinction exists between a warranty and a condi- 
tion precedent, in that the former does not suspend or defeat the operation of the 
contract, but a breach affords either the remedy expressly provided in the contract, 
or that furnished by law; while the latter is one without the performance of which 
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the contract, although in form executed bythe parties, and delivered, does not 
spring into life; in other words, a condition precedent is a limitation to the 
attachment of the risk, whereas a warranty does not necessarily have that effect.” 

Mr. Richards, in his work, to which we have already referred, shows that, 
whatever may be the distinction between-a condition and a warranty, if such 2 
statute as that of 1928 refers to conditions, there is included in the prohibition of 
the statute all conditions precedent, as well as subsequent. After stating, in section 
102, on pages 167 and 168, that “the distinction between a warranty and a condition 
precedent is plain,” Mr. Richards, in section 103, continues: “In those states where 
remedial statutes applying to warranties include conditions precedgnt as well, there 
is little difficulty. In the states, however, where the remedial statutes are silent 
as to conditions, it has been held that the statutes did not embrace conditions but 
applied only to warranties.” 

In Corpus Juris, volume 32, page 1277, is found a statement that: “A statute 
fixing the effect of warranties made in the negotiation of a policy of insurance is 
not applicable when a condition precedent to the becoming effective of the policy is 
not performed.” 

Apparently there is indicated here a distinction between a warranty made in 
inducing the issuance of a policy and a condition contained in the policy itself, and, 
if there is a distinction, then a statute, like ours, fixing the effect of conditions as 
well as of warranties should be applicable to conditions precedent. 

In Louisiana is found a case in which, very evidently, the contention made here 
was not presented, but in which the facts raised the exact question of law, thougin 
neither counsel referred to it; Knowles v. Dixie Fire Insurance Company; 177 La. 
941, 149 So. 528, 530. There the policy provision was that it, should be void * * * 
“if the subject of insurance be personal property and be or become encumbered by a 
chattel mortgage.” It was shown that there had been a violation of that provision im 
that, at the issuance of the policy, there existed a chattel mortgage on the property. 
The insurer resisted not on the ground urged here, that such a statute has no 
reference to conditions precedent, but solely on the contention that where, as a 
matter of fact, there was such an incumbrance, there resulted, as a matter of law, 
an increase in the moral hazard. But there the court held that there must be 
shown facts from which might be drawn the conclusion that there had resulted an 
increase in the hazard, and that those facts must be in addition to the fact relied 
upon as showing the breach of the condition. 

Therefore, since the question was not there raised, that case cannot be con- 
sidered as decisive of the issue as to whether the statute of 1928 contemplates within 
its inhibition a condition precedent. Nevertheless, the facts presented that issue, 
and we note language in the decision from which may be eked out the intimation that, 
possibly, the Supreme Court gave to it at least a passing thought. The court said: 
“Under the law as it now exists in this state all the clauses in-the policy, whether 
relating to representations, conditions, or warranties, * * * are modified by Act No. 
222 of 1928 to this extent, that the violation of them is not a defense unless it be 
shown * * * that such breach shall exist at the time of the loss, and shall be such a 
breach as would increase either the moral or physical hazard.” 

Furthermore, the court apparently considered that it mattered not whether the 
property was already mortgaged when the policy was issued, or whether the 
mortgage was subsequently executed: “The fact alone that the personal property 
covered by the policy is or becomes encumbered * * * does not of itself void the 
policy.” 

We direct attention to the significant words “is or becomes.” 

Our conclusion is that, since Act No. 222 of 1928 includes all conditions, war- 
ranties, and representations, regardless of whether they involve precedent situa- 
tions or subsequent violations, the statute is applicable and prevents the avoidance’ 
unless there has resulted, by the breach, such a situation as would increase the: 
moral or physical hazard. We therefore conclude that the exception must be over- 
ruled. 

Before considering whether there has been an increase in the moral hazard, 
we must dispose of the argument that the pleadings do not authorize us to consider 
that defense; that the defendant has pitched its entire case on the contention raised 
by the exception and has not put at issue the question of whether, from the breach, 
there has resulted such a situation “as would increase, either the moral or physical 
hazard. * * * ” 
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We find in the answer an allegation that the particular condition referred 
to was breached, and that therefrom there resulted the avoidance of the policy. 
The averment reads as follows: “That defendant herein expressly pleads the con- 
dition of the policy contract hereinabove quoted and alleges that by its violation 
said policy contract is null, void and of no effect.” 

[4] We interpret that answer as putting at issue the question of increase of 
hazard since, as a matter of law, the answer could have no other effect. Since the 
exception is not well founded, the only effect of the above-quoted provision of 
the answer is to put at issue the facts from which an increase in hazard is claimed 
to have resulted. If the answer is vague to such an extent as to prevent the intro- 
duction of evidence in support of it, then objection should have been resorted to to 
exclude that evidence. 

Counsel for plaintiff insists that the evidence relied upon as showing an increase 
in the moral hazard may not be considered in connection with this defense, and 
should not be looked upon as enlarging the pleadings because they contend that it 
was evidence admissible upon another branch of the case, and that, even if, gen- 
erally speaking, evidence admitted without objection may be treated as having 
enlarged the pleadings, this effect does not result where the said evidencé was 
admissible on some other issue. They cite our decision in Templeman Bros. Lumber 
Company, Inc. v. Sinnot, 9 Orleans App. 305, in which we said: “It is unnecessary 
to determine whether this defense is in fact established, for the evidence received 
was admissible on other issues between the sundry parties to the litigation and 
consequently its admission without objection did not have the effect of enlarging 
the pleadings.” 

[5] But here we find that, though the evidence as to the value of the build- 
ing was necessary on other issues, practically all of the remaining evidence had no 
bearing on the issues raised by other portions of the pleading. The evidence as to 
the foreclosure, as to the balance due on the land, as to the fact that plaintiffs 
were in arrears, and as to the fact that plaintiffs had lived in the house alone and 
had left it in the evening, none of these matters were involved in the plaintiffs’ 
case, nor in the defense raised by the exception of no cause of action. 

[6] Counsel also argue that there is no authority for the view that the plead- 
ings of a defendant may be so enlarged and they contend that it is only the plain- 
tiff who may take advantage of such evidence for the purpose of enlarging the 
pleadings. But the authorities are overwhelming that a defendant, as well as a 
plaintiff, may enlarge the issues by evidence admitted without objection. On the 
doctrine of enlargement of pleadings by evidence, there are two very late cases: 
Ducote v. Ducote, 183 La. 886, 165 Mo. 133, and Daugherty v. Canal Bank 
& Trust Company, 180 La. 1003, 158 So. 366. In Harper v. Noble, 11 La.App. 
159, 123 So. 171, we said: “The evidence as to want of consideration was intro- 
duced without objection and we see no reason why the position of defendant, 
assumed in his pleadings, should not be changed by evidence not objected to.” 

In Madison vy. Jackson, 14 La.App. 279, 131 So. 736, 737, is found the follow- 
ing : 
“In his answer defendant denied articulately the allegations of petition as to 
her services, but in the trial of the case he attempted without objection to prove 
payment. 

“The evidence had the effect of enlarging the pleadings. Wykoff v. Miller, 48 
La.Ann. 475, 19 So. 478; Young v. T. & P. Ry. Co., 51 La.Ann. 295, 25 So. 69; 
Blackburn v. La. R. & N. Co., 128 La. 319, 54 So. 865; O’Reilly v. Irwin, 143 La. 
81, 78 So. 245; Freiler Merc. Co. v. Chaney, 146 La. 138, 83 So. 436.” 

We conclude that the issue of whether or not the facts were such as would 
increase the moral hazard may be considered either because it is actually raised 
by the pleadings, or because those pleadings have been enlarged by the admission 
of evidence without objection. 

[7] We find in the record, and without objection, all the essential facts upon 
which that factual defense is pitched, and that the facts must be considered is 
definitely held in the Knowles Case, supra, for there the court carefully con- 
sidered such facts as it thought might have bearing on the issue, showing that the 
amount of the insurance, the value of the property destroyed, the amount of the 
mortgage and such other circumstances as might have bearing on the incentive of 
the insured to protect his property, or on whether or not he will be benefited in a 
pecuniary way by its destruction, must all be considered in determining whether 
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the circumstances are such as would increase the moral hazard. There the court 
said: “The moral hazard is least when the pecuniary interest of the insured in 
protecting it is greatest. It is greatest when his pecuniary interest is such that he 
might gain most by burning it. While the confession may be a sad commentary 
on human nature, yet it is a fact known to all that men’s pecuniary interests do 
sometimes influence their conduct even to the extent of burning their own prop- 
erty in order to collect insurance policies.” 

In Tulane Law Review, volume VIII, page 307, in an article entitled “Insur- 
ance—Warranties and Representations * * * Moral Hazard,” appears the follow- 
ing: “The majority view * * * seems to be that whether the representation is material 
to the risk, or the breach thereof increases the risk, is a question of fact.” 

{[8] Here the first fact is that on which is based the charge that the condition 
has been breached; that the building was on land not owned by the plaintiffs. The 
second fact is that it was insured for the full amount of its cost, to wit, $1,000. 
The plaintiffs so testified. Another and a most important fact is that not only was 
the land mortgaged, but that the mortgage was being foreclosed at the time of 
the loss. Still another fact is that plaintiffs, eight years after they obtained their 
“bond for deed,” still owed about one-half of the agreed purchase price and were 
two months in arrears in their monthly installments. Whatever may have been 
their rights as against Lewis, it is obvious that they, in arrears in their payments, 
knowing that the land did not belong to them and that foreclosure proceedings 
were pending, would feel that from the foreclosure would result the entire taking 
away from them of their building; that the purchase of the land by some one else 
would, at best, make it necessary that they move the building, which would entail, 
of course, considerable expense, and would also make it necessary that they pur- 
chase land somewhere else to which the building might be moved. We do not wish 
to be understood as holding that they were actually in any way involved in the 
burning of the building, but the fact that, in such circumstances, they would benefit 
pecuniarily by such an event, shows that because of their failure to own the land 
the moral hazard was substantially increased. 

[9] Surely it cannot be said that, for a defendant insurer to successfully resist 
on the ground of increase in moral hazard, there must be proof that the particular 
insured was actually tempted to destroy his property, because, if such proof were 
required, it is obvious that in almost no case could such fact be shown. If that 
was the intention of the framers of the statute, the proof required would neces- 
sarily be practically sufficient to convict on a charge of arson. The statute itself 
does not say that there must be an actual increase in the moral hazard, but that 
the facts must be such as “would” ordinarily increase the hazard. We take it to 
mean that all that is necessary is that the evidence shall show facts which, not 
taking into consideration the personal integrity of the individual insured, would, in 
the ordinary case, create in the insured satisfaction with destruction by fire. If the 
result would create in the ordinary individual such a sense of satisfaction, then 
the moral hazard has been increased. 

In the same article of the Tulane Law Review, referred to above, reference 
is made to many cases, in each of which it was held that there had been an 
increase in the moral hazard, and it is said that: “Since the increase in risk in 
the above cases was not an increase in physical risk but resulted from the 
insured’s diminished interest in the insured property, it seems patent that it was 
equivalent to an increase in moral hazard.” 

That facts substantially similar to those shown here are sufficient to warrant 
a finding that there would be an increase in the moral hazard was held by our 
brothers of the Second Circuit in Wilson v. A2tna Insurance Co., 161 So. 650, 
653, wherein finding a situation in which an insured owned a building on land 
not owned by her and from which she found herself compelled to remove it, 
the court said: “Where ownership is not absolute, a situation might arise 
wherein the moral hazard is materially increased. No better illustration of this 
could be given than that presented herein: Because of her limited ownership, 
we find the plaintiff ordered to remove the insured houses from the lots on which 
they are situated. She has no other property upon which to place them; she 
has no means to purchase any; she is threatened with the complete loss of 
property, insured for $1,500 at a time when her cash reserve was reduced to five 
or six dollars.” 

It may be argued that the hazard in such circumstances as exist here is 
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increased not by reason of the fact that the insured did not own the land on 
which his building was located, but because of the failure of the mortgagor to 
pay his debt to the mortgagee. But the fact remains that had the insured 
owned the land, no such condition as that which arose here could have arisen, 
and it therefore follows that the foreclosure is a fact which shows that, by 
reason of the non-ownership of the land, the moral hazard was increased 
beyond that which is normal whenever a fire insurance policy is issued. 

It is not the mortgage which is pointed to as a breach of condition. That is 
not the breach relied on at all. It is the fact that the building was located 
on land not owned in fee simple by the insured. There is no doubt whatever 
that that condition was breached. The only question involved is whether, from 
the breach, there resulted an increase in hazard, and we feel that under the 
attendant circumstances, one of which was the fact that a mortgage was about 
to be foreclosed, the hazard was increased. 

[10] We next consider the question of what amount should be allowed 
to cover the loss sustained by the furniture and contents of the building. The 
policy, on this item, was limited to $800, and defendant, admitting a loss to 
the extent of $563.80, has deposited that sum in the registry of the court and 
maintains that plaintiffs have not proven this loss to be greater than the 
said amount, and that, therefore, the recovery should be limited to that figure, 
without penalty and without allowance for the fee of the attorneys. Plaintiffs, 
however, assert that the loss has been shown to be in excess of the policy limit 
and they point to allegation 12 of the answer, in which defendant states that, 
aiter the loss, its experts “* * * estimated the sound value of the contents at 
Thirteen hundred fifteen and 95/100 ($1315.95) Dollars, * * *” and also, they 
show that the only evidence in the record as to the extent of the loss, that is to 
say, whether it was partial or total, is to the effect that it was total, and they 
argue that if the loss was total and if the prior sound value was more than $1,300, 
the full face amount of the policy should be recovered. It is true that defendants 
allege that the loss sustained by the contents did not exceed the amount 
deposited, but it has offered no evidence to sustain this figure, and none to show 
that the loss was not total. Therefore, we feel that it is bound by its admission 
- . the sound value and by the unrebutted evidence as to the completeness of 
the loss. 

[11] We recognize the fact that the valued policy law, Act No. 135 of 1900, 
has no application to insurance on movable property, for, in Tedesco v. Columbia 
Insurance Company, 177 La. 142, 148 So. 8, 9, the Supreme Court of this state 
said: “The plaintiff further contends that the policies were valued policies under 
the provisions of Act No. 135 of 1900, and that upon proof of loss the values 
fixed in the policies become absolutely due in their entirety, and that no further 
proof is necessary. This argument would be perfectly sound if, as a matter of 
fact, the policies were valued policies, but, inasmuch as the items in dispute 
were items covering movable property, which were not in any sense immovable 
by nature, and which by their character were incapable of being made immovable 
by nature, they did not and could not come within the provisions of Act No. 
135 of 1900, as that statute only covers property which is immovable by nature.” 


[12] Therefore, while it is true that the burden rested upon plaintiffs to prove 
the extent of their loss, we feel that they have shown that loss to be not less 
than $800, and that, therefore, they are entitled to recover that amount, less, of 
course, what has already been paid. 

[13] We next consider the contention of defendant that no penalty should 
be assessed and no attorney’s fees awarded under the provisions of Act No. 
168 of 1908, because of the asserted failure of plaintiffs to make prior demand 
for payment under the policy. The Act of 1908 makes demand a prerequisite of 
recovery of the said penalty and attorney’s fees, and, if there was no demand, 
then there can be no recovery on these items, for in Tedesco v. Columbian Insur- 
ance Company, supra, the court said: “As demand is made a prerequisite to the 
right to recover the penalties, the failure to make demand precludes their 
recovery.” 

[14] But here the answer of defendant contains two admissions to the 
eftect that demand was made, for defendant admits the allegations of article 10 
of the petition, which states that “petitioners aver amicable demand in vain,” 
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and, in response to plaintiffs’ allegation in article 5, “that they at once notified 
the agents of the insurance company and that they have failed to pay the amount 
due under the terms and conditions of the said policy,” appears the following 
answer: “That defendant admits that it received notice of the aforesaid fire 
and defendant admits that it has not paid the amount claimed by the. plaintiffs. 
ee” 

We conclude that under the statute there must be an allowance, for section 
3 reads, in part, as follows: “Should the company fail to pay, within the said 
time the amount due the insured under the policy after demand made therefor, 
such company shall be liable to pay the holder or holders of such policy in 
addition to the amount of the loss, 12 per cent damages on the total amount of 
the loss as may be determined by a court of competent jurisdiction together with 
all reasonable attorney’s fees for the prosecution and collection of such loss.” 

[15] Our attention is called to the fact that the penalty of 12 per cent. is 
assessed not only on the principal amount of the judgment, but also on the 
interest. Obviously, this is not authorized by the statute, which provides that 
the penalty of 12 per cent. shall be based “on the total amount of the loss.” 

[16] The sum allowed as attorney’s fees, $300, is reasonable in view of the 
intricate issues involved, the importance of the principles considered, and the 
ingenuity and industry displayed. 

It is therefore tien, adjudged, and decreed that the judgment appealed 
from be and it is amended by the reduction thereof to the principal sum of $800, 
with legal interest from judicial demand, together with 12 per cent. on the princi- 
pal sum as damages, and also for attorney’s fees in the sum of $300, all subject 
to a credit of $563.80 already deposited in the registry of the civil district court 
for the parish of Orleans. 

And it is further ordered that, as thus amended, the judgment be, and it is, 
afirmed; plaintiffs to pay costs of appeal, and all other costs to be paid by 
defendant. 

Amended and affirmed. 


DORSEY et al. v. ASHFORD. No. 16476. 
Court of Appeal of Louisiana. Orleans. Nov. 15, 1937. 
177 Southern Reporter 88. 
2, INSURABLE INTEREST. | 

Under fire policy providing for coverage of property of named insured’s ser- 
vants, the loss to be adjusted with and payable to named insured, servants could 
recover proceeds of policy recovered by named insured for servants’ property, since 
policy permitting named insured to recover for loss of property of others, in which 
named insured had no insurable interest, would be void, and hence provision for 
coverage of property of servants would be construed as one “pour autrui” (Rev. 
Civ.Code, art. 1951). 

(For other cases, see Insurance, Dec. Dig. § 582.) 

3. INSURABLE INTEREST. 
One may not insure for his own account goods belonging to another and in 
which first party has no insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

4. CONSTRUCTION. 

An insurance policy would not be interpreted so as to make it an agreement 
reprobated by law, if any other legal interpretation could be given (Rev.Civ.Code, 
art. 1951). 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. THIRD PARTY. ; : y 

The provision of a fire policy for coverage of property of named insured’s 
servants would be interpreted from point of view of parties to policy prior to, and 
not after, loss. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

6. THIRD PARTY. 

Insurance policies are personal contracts for the benefit of those who secure 

them, but insured whose policy contains clause inserted for benefit of another, and 
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who collects under policy on basis of loss sustained by such other, may not retain 
proceeds on theory that policy is a contract personal to insured. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

7. THIRD PARTY. 

Whether provision of fire policy for coverage of property of named insured’s 
servants was one “pour autrui” depended on intention of parties to policy. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

8. THIRD PARTY. 

Where insured recovered under fire policy for loss of her own property and 
property of her servants, she could not deny liability to servants for amount received 
for loss of their property on ground that her loss was greater than was estimated 
by her when she filed with insurer itemized list of property lost. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

Appeal from Civil District Court, Parish of Orleans; ‘Michel Provosty, Judge. 

Action by Henry and Willie Dorsey against Mrs. Edna G. Ashford. From a 
judgment for defendant, plaintiffs appeal. 

Reversed and rendered. 

Feitel & Parker, of New Orleans (Jno. E. Parker, of New, Orleans, of counsel), 
for appellants. 

Guidry & Willis, of St. Martinsville (E. E. Willis, of St. Martinsville, of 
counsel), for appellee. 

Janvirr, Judge. 

This case presents a most unusual situation. A householder, Mrs. Ashford, 
who had secured a policy of fire insurance containing a clause under which not 
more than 10 per cent. of the face of the policy might be considered as covering 
property of guests and servants, sustained a loss by fire in which property of cer- 
tain persons, plaintiffs here, living in the said premises, was also damaged. In adjust- 
ing the loss with the insurer, the defendant, insured, included $274 as the damage 
sustained by property of servants, and collected the full amount of her own claim 
and also the full amount of the claim for $274, and then refused to pay over to the 
servants the said sum collected for the property loss or damage sustained by them. 
They now sue for $254, alleging that, although defendant collected the full amount 
of their loss, $274, she has paid them but $20 on account of the amount received 
by her and due to them. 

The matter was tried under an agreed stipulation of fact, which now follows: 

“* * * the following facts are stipulated and agreed to: 

“1. In making proof and adjustment of loss resulting from the fire which 
occurred in premises 7812 St. Charles Avenue in February, 1934, a valuation of 
274.00 was placed on the personal effects and property belonging to plaintiffs herein, 
and settlement was made with the Insurance Company on that basis, said amount 
having been received from said Insurance Company, by defendant herein. 

“2. Without the necessity of filing a supplemental answer to support such proof, 
it is stipulated and agreed that the total amount received by defendant from the 
Insurance Company was $1,110.00; that said amount of $1,000.00 was based on an 
itemized list of personal effects and property (including the personal effects and 
property of plaintiffs) determined and found, as of the date of settlement, to have 
heen damaged and/or destroyed; that, however, since said settlement it has been 
determined and discovered that additional personal property and effects belonging to 
the defendant in the amount of $107.00 were damaged and/or destroyed by said 
fire. 

“3. While it is stipulated and agreed that additional personal property and effects 
were damaged and/or destroyed as above set forth, counsel for plaintiff reserves the 
right to object and does object to the materiality and relevancy of such fact. 
Defendant, on the other hand, contends that even if a judgment could be rendered, 
which is denied, the same, in the alternative, should be subject to a credit of $107.00.” 

It is asserted by defendant that the plaintiffs were not servants, and therefore 
have no right to make any claim for the proceeds, and also that the plaintiffs were 
in no way protected by the policy provision permitting the allocation of a certain 
part of the coverage to property of guests and servants; that that contract is purely 
personal to the insured; and that collection thereunder does not create any obliga- 
tion to make payment to the owners of the property damaged or destroyed. 

Plaintiffs, conceding that they had had no part in the procuring of the insurance 
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and had not paid any portion of the premium, contend that they are, nevertheless, 
protected by the policy provision, which, it is asserted, should be considered as a 
stipulation “pour autrui” to such an extent as to create in them the right to recover 
from the insured so much as was paid over by the insurer as the loss sustained 
by them. 

“ There was judgment for defendant, and plaintiffs have appealed. 

[1] Defendant cannot be heard to raise the question of whether plaintiffs are 
servants within the contemplation of the policy provision which permitted not more 
than 10 per cent. of the face thereof to cover property of guests and servants 
because it was only by virtue of the fact that they were considered as servants that 
the defendant received from the insurer the $274 payment which is involved here. 
Since, admittedly, the property for the loss of which this amount was paid did not 
belong to defendant, and since, so far as the record shows, there was no other 
provision under which she could recover for the loss of property not her own, it 
must be assumed that it was under that provision that the collection was made. 
Therefore, when defendant availed herself of that provision to collect the amount, 
she estopped herself to contend that the plaintiffs were not within the protection of 
that provision. 

Defendant next maintains that the policy provision is not to be construed as a 
stipulation “pour autrui,” and she relies, in support of this argument, largely upon 
the wording of the clause itself. It reads as follows: “Not exceeding 10% of the 
amount of this policy shall also cover, as per above form, property of guests and 
servants, loss, if any, to be adjusted with and payable to the insured named in this 
policy.” 

The fact that the loss, where it is sustained by guests or servants, is to be paid 
to the insured and not to the servants or guests, is claimed to be significant of the 
intention of both the insurer and insured that the guest or servant is not concerned 
in the proceeds of the policy, which, it is contended, become, in full and complete 
ownership, the property of the insured. 

[2] The words of the clause need not necessarily be so construed. All that 
we think the parties must be held to have intended is this: That the insurance, within 
the limit set forth, was to cover property of guests and servants, but that the insurer 
was not to be required to make adjustments with them and need only settle the loss 
with the one insured, who, to the extent of the property of others, should be con- 
sidered as acting for the others. 

[3, 4] We have no doubt at all that the inclusion of such a clause in a standard 
fire policy does not indicate intention on the part of those who framed it and on 
the part of those who have subsequently approved it that the insured should be 
given the right to recover on a loss which he has not sustained. If that was the 
intention, then to that extent such a policy would plainly be a gambling contract 
pure and simple. The making of such a contract would, obviously, be contrary to 
public policy. It would not do to permit “A” to insure, for his own account, goods 
belonging to “B” and in which “A” has no insurable interest. Since, therefore, to 
interpret the clause as giving “A” that right would be to make out of it an agree- 
ment reprobated by law, it follows that some other legal interpretation should be 
given to it if any other interpretation is possible (R.C.C. art. 1951), and it appears 
to us that it can be given a completely legal interpretation if it be considered as a 
stipulation “pour autrui”. 


[5] Nor can we interpret the clause from the point of view of the parties to 
the contract after the loss has occurred. We must look at it as they must have 
looked upon it had they given it consideration prior to the occurrence of the fire. 
Had the defendant, before the fire took place, been apprised of the fact that there 
was in her policy a provision to the effect that, in case of fire, the loss of the goods 
of her servant could be included in the claim, we entertain not the slightest doubt 
that she would not for an instant have given thought to the possibility that she might 
collect for their loss and retain for herself that collection. So much for the insured. 


And what about the insurer? Prior to the loss and after it, too, for that mat- 
ter, the insurer no doubt believed that the policy provision was a stipulation under 
which a loss of the servants might be included in the claim along with the claim 
of the insured. Surely it, the insurer, never believed that the policy could be con- 
strued as giving to the insured the right to collect for herself not only for her own 
loss, but for that of her servants also. It, the insurer, certainly never intended to 
permit the creation of a situation under which the insured could be pecuniarily 
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benefited by a loss under the policy. If such should be permitted, there would be an 
increase in the moral hazard far beyond anything contemplated by a reasonably 
prudent insurer. As we view the matter, then, when the policy was issued no one 
contemplated that the clause in question could be availed of to benefit the insured. 
If not, then it must have been inserted for the benefit of some one else—servants or 
guests mentioned therein. 

[6, 7] Many cases are cited as authority for the statement that insurance 
policies are personal contracts for the benefit of those who secure them. We 
need not refer to those cases except to concede the correctness of that doctrine. 
But, where an insured whose policy contains a clause inserted for the benefit of 
some one else collects under that policy on the basis of a loss sustained by that 
other person, then he, the insured, having made the collection because of the 
loss sustained by the other, may not retain the proceeds on the theory that 
the policy is a contract personal to him. That the question of whether such a 
clause is a stipulation “pour autrui” depends upon what the parties intended is 
conceded by defendant’s counsel, who even cites as authority for that proposition 
the case of Allen & Currey Mfg. Company v. Shreveport Waterworks Company, 
113 La. 1091, 37 So. 980, 986, 68 L.R.A .650, 104 Am.St.Rep. 525, 2 Ann.Cas. 471, in 
which the court said that “the essential point must always be as to whether 
there was the intention to confer a right of action.” It is true that in that case 
the court said that it is not every stipulation in which others are involved which 
must be considered as a stipulation “pour autrui,” but even that language indi- 
cates that it is such a stipulation where it is “the intention of the parties” to 
confer the right upon a third person. That there is, in addition to the stipulation, 
a further one which requires that the loss “* * * be adjusted with and payable 
to the insured, * * *” is of no significance in view of the fact that the first 
portion of the clause, as we read it, gives to the servant or to the guest the 
right to claim the proceeds. The second portion merely refers to the adjustment 
of the loss and may be construed, not as depriving the third person of the right, 
but only as designating the insured as the agent of the guest or servant in 
adjusting the loss. Any other construction would make the two clauses antago- 
nistic and mutually destructive, for the former would afford the right, but the 
latter would prevent the enforcement of the remedy. 

We even sense the possibility that, in the event the insured should refuse 
to present the claim of the servant or guest, there might result a most difficult 
situation. But here that is not the problem which confronts us. All that we 
find it necessary to say now is that, where the insured has actually adjusted the 
claim for the servant or for the guest under a stipulation which we construe 
as one pour autrui, the insured may not retain the proceeds in the face of a 
claim of the true owner. 

[8] The fact that defendant has now discovered that her loss was greater 
than she at first realized and “that additional personal property and effects 
belonging to the defendant in the amount of $107.00 were damaged and/or 
destroyed by said fire” is of no consequence here. That is defendant’s misfor- 
tune. Her loss to this extent results solely from her own neglect to ascertain 
the full amount of her loss when she adjusted the matter with the insurer, for, 
had she ascertained the full amount, the policy limit was ample to have afforded 
that protection, and she could have recovered this additional sum for herself. 

Defendant contends that, when she paid the $20 which plaintiffs maintain 
evidenced a realization of the fact that the money she had collected was collected 
for their account, she did so not as part payment on account of the amount 
collected, but merely because plaintiffs, needing the money for a private purpose 
of their own, asked her to. help them out to that extent. 

Since, however, she has paid them $20, receipt of which is admitted by 
plaintiffs, their claim was reduced by that amount. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be and it is annulled, avoided, and reversed, and that there now be judg- 
ment in favor of plaintiffs, Henry Dorsey and Willie Dorsey, and against defend- 
ant, Mrs. Edna G. Ashford, in the full sum of $254, with legal interest from judi- 
cial demand and for all costs. 

Reversed. 
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LIVERPOOL & LONDON & GLOBE INS. CO., Limited v. FUSTON. No. 32892. 
Supreme Court of Mississippi, Division A. Nov. 22, 1937. 
176 Southern Reporter 913. 
1. LEASE. 

A filling station, which was on the land at the time land was leased, was 
prima facie the property of the lessor, as regards liability of insurer under 
fire policy providing for unconditional ownership in insured tenant. 

(For other cases, see Insurance, Dec. Dig, § 665[3].) 

3. SOLE OWNERSHIP. 


Under fire policy requiring unconditional and sole ownership of property 
insured, insured held not entitled to recover for loss by fire of insured Puitding 
on leased property which insured had purchased from a prior lessee and which 
had not been removed from the land by either such lessee or his predecessor, 
since, in absence of provision in lease therefor, the building became the property 
of the lessor, and insured was without any interest therein. 

(For other cases, see Insurance, Dec. Dig. § 282[12].) 


Appeal from Circuit Court, Leake County; D. M. Anderson, Judge. 

Action by Roy Fuston against the Liverpool & London & Globe Insurance 
Company, Limited. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Watkins & Eager, of Jackson, for appellant. 

F. E. Leach, of Carthage, for appellee. 

SMiTH, Chief Justice. 

This is an action by the appellee on an insurance policy issued by the appel- 
lant on a building. One of the provisions of the policy is: “This entire policy, 
unless otherwise provided by agreement endorsed hereon or added hereto, shall 
be void, if * * * the interest of the insured be other than unconditional and sole 
ownership; or if the subject of insurance be a building on ground not owned 
by the insured in fee simple. * * *” At the close of the evidence, the appellant 
requested, but was refused, an instruction directing a verdict in its favor. 

_ The building was situated on leased property; but, according to the evidence 
for the oe, the appellant’s agent, who received the application for the 
policy and delivered it when issued, was advised by the appellee of that fact 
when the policy was applied for. Consequently, the appellant abandons that 
feature of its defense, but says, in effect, that the evidence not only does not 
disclose that the appellee was the unconditional and sole owner of the building, 
but fails to disclose that he had any ownership whatever thereof. 

[1] What the evidence discloses is that the building is on land owned by 
L. O. Church and leased by him to the appellee. The lease provides, among 
other things, that the “party of the second part (the appellee) shall have. the 
right to remove any and all pumps, tanks and/or other fixtures which may be 
placed on said described property by him or his assigns or successors in title.” 
The building insured was on the land when this lease was executed, and there- 
fore, prima facie, was then the property of the lessor. In 1935 the land was 
leased by Church to Alford. It does not appear whether this lease was in writing 
or not, and no evidence of its provisions was introduced. Alford constructed the 
building in 1935 for use by him as a part of an automobile filling station. He 
sold it to Laird by a writing not introduced in evidence, and the terms thereof 
do not appear. The appellee bought the building from Laird and leased the land 
from Church, the owner thereof. 

(2, 3] A building constructed by a tenant on the leased land becomes a part 
of the realty and the property of the landlord, unless, under circumstances not 
here necessary to set forth, it is removed from the land before the expiration of 
the tenancy, or the lease under which the land is held otherwise provides. This 
building was not removed from the land by either Alford or Laird; and as the 
lease under which they held the land is not before us, we are without evidence on 
which to say that Alford had the right to sell the building to Laird, or that 
Laird had the right to sell it to the appellee. We have left out of view that 
the sale of the building to the appellee was not evidenced by a writing, and 
express no opinion thereon. The appellee having failed to disclose any title 
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whatever to the building, the appellant’s request for a directed verdict should 
have been granted. 


Reversed, and judgment here for the appellant. 


MACY v. KOTTA. 
Supreme Court, Appellate Division, Fourth Department. Nov. 5, 1937. 
299 New York Supplement 478. 
1. MORTGAGE. 


Where realty mortgage contained standard insurance clause, mortgagee was 
entitled to receive insurance money without assent of the mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

Appeal from Supreme Court, Monroe County. 

Action in conversion by Corrine Macy, sometimes known as Corrine Maciejew- 
ski, against Harold Kotta, as receiver of the First National Bank of Brockport, 
N. Y., to recover the value of certain personal property held by the defendant under 
a chattel mortgage given as collateral security for a real estate mortgage. From a 
judgment for plaintiff entered on the verdict of a jury directed by the court, defend- 
ant appeals. 

Judgment reversed on the law, and complaint dismissed. 

Argued before Sears, P. J., and Edgcomb, Crosby, Lewis, and Cunningham, JJ. 

Abbott, Rippey & Hutchens, of Rochester (Harold G. Hutchens, of Rochester, 
of counsel), for appellant. 

John J. Mahoney, of Rochester, for respondent. 

CUNNINGHAM, Justice. 

In 1930 the plaintiff gave a bond and mortgage to the First National Bank 
of Brockport, N. Y., in the amount of $21,500, to be paid $2,000 on the principal on 
January 1, 1931, and $1,000 on the first day of January of each year thereafter 
until the principal sum was paid in full, together with interest payable semian- 
nually. 

At the same time the plaintiff gave a chattel mortgage to the bank on certain 
stock and farm tools. The chattel mortgage recites that the plaintiff was indebted 
to the bank in the sum of $6,000 “being for additional security for the payment of 
a real estate mortgage this day given” to the bank. The $6,000 was to be payable 
$2,000 on January 1, 1931, and $1,000 on the first day of January of each year there- 
after until paid. The chattel mortgage contained the following clause: “It is under- 
stood and agreed that the above payments when paid shall be credited as paymerits 
upon the said real estate mortgage and that when the principal sum of said real 
estate mortgage shall have been reduced to the sum of $15,500 that the chattel 
mortgage shall be discharged which said sum and interest the said (plaintiff) 
hereby agrees to pay.” 

The plaintiff paid $2,000 upon the indebtedness, thus reducing the principal sum 
thereof to the sum of $19,500. 

Buildings upon the mortgaged lands were damaged or destroyed by fires occur- 
ring at two different times. The real estate mortgage contained the standard insur- 
ance clause and the insurance company paid the losses, and the amount thereof was 
received by the defendant and applied in reduction of the sums due upon the real 
estate mortgage, and such principal sum was thereby reduced below $15,500 in 
amount. 

The plaintiff claims that thereby the chattel mortgage was discharged and that 
the defendant was guilty of conversion in seizing and selling under the chattel 
mortgage the goods described therein. 


[1] The defendant was entitled to receive the insurance money without the 
assent of the plaintiff, the owner of the property. Savarese v. Ohio Farmers’ Ins. 
Co. of Le Roy, Ohio, 260 N. Y. 45, 51, 182 N.E. 665, 91 A.L.R. 1341. 

While the insurance money reduced the amount due upon the mortgage, the 
value of the mortgaged lands was reduced in like amount and the position of the 
parties was relatively the same after as before the fires. Savarese v. Ohio Farmers 
Ins. Co. of Le Roy, Ohio, supra, 260 N.Y. 45, at page 53, 182 N.E. 665, 91 A.L.R. 
1341. 


It would be unjust to hold that the goods given as “additional security” were 
released because a payment had been made upon the principal of the real estate 
mortgage by applying thereon a portion of the value of the mortgaged real estate. 
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The instrument given for the purpose of furnishing additional security should 
not be construed so as to permit the value of the primary security to be reduced 
and at the same time to allow the goods given as additional security to be released. 


In re PIESCO et al. 
Supreme Court, Appellate Division, Second Department. Nov. 29, 1937. 
300 New York Supplement 2. 
1. APPRAISAL. 


Statute providing that application to appoint umpire should be made to 
judge of the Supreme Court residing in county in which lost or damaged insured 
property was located, or to county judge, controlled over provisions of fire 
policy providing that a judge of a court of record in state in which insured 
property was located should select umpire, and hence presiding justice at Special 
Term, who was not a resident of county in which fire loss occurred, should have 
declined jurisdiction, had question been raised (Insurance Law, § 121, par. 10, 
as amended by Laws, 1922, c. 268). 

(For other cases, see Insurance, Dec. Dig. § 152[3], 571.) 


Proceeding in the matter of the application of Guiseppi Piesco and Carmella 
Piesco, the assured, under a policy of fire insurance, No. 82815, with the Boston 
Insurance Company, for an order of the court for the appointment of an umpire 
to appraise under the policy the fire loss of property located in the Village of 
Piermont, Rockland County, N. Y., which occurred on or about February 26, 
1937. From an adverse order, the Boston Insurance Company appeals. 

Order affirmed. 

Argued before Hagarty, Carswell, Davis, Johnston, and Adel, JJ. 

A. J. Bryant, of Nyack, for appellant. 

Henry V. Stebbins, of Nyack, for respondents. 

Memorandum by the Court. 

[1-3] The appellant, Boston Insurance Company, issued a policy to the 
owners of real property on which the petitioners had a mortgage. There was a 
fire loss during the term of the policy, on February 26, 1937. Due proofs of loss 
were filed and appraisers were appointed by each party, but these appraisers 
failed to agree on an umpire. The policy provided that, if there was no agree- 
ment upon an umpire for fifteen days, “then, on request of the insured or this 
Company, such umpire shall be selected by a judge of a court of record in the 
state in which the property insured is located.” Section 121, paragraph tenth, 
of the Insurance Law, as amended by Laws 1922, c. 268, provides that in such 
case the application to appoint an umpire “shall be made to a judge of the 
supreme court residing in the county, or to a county judge of the county, in which 
the lost or damaged property is or was located, on five days’ notice” and “said 
judge shall, on proof by affidavit of the failure or neglect of the said appraisers to 
agree upon and select an umpire within the time provided in said policy, and of 
the service of notice aforesaid, forthwith appoint a competent and disinterested 
person to act as such umpire in the ascertainment of the amount of said loss or 
damage.” The appointment is to be made, somewhat informally, by a judge, not 
by a court. The property upon which loss and damage occurred was located 
in Rockland county. The mortgagees, by an order to show cause, brought on 
the motion to appoint an umpire at a Special Term in Dutchess county. The 
presiding justice was not a resident of Rockland county. An order was granted 
appointing an umpire in the town where the loss occurred, and no complaint is 
made as to his competency, fairness, and impartiality. This appeal is based on 
the theory that the statute must control over the provisions of the policy. With- 
out doubt that contention is correct, and the court should have declined jurisdic- 
tion if the question had been raised. It was not raised either by objection or by 
opposing affidavits, so far as this record discloses. Parties may by their stipula- 
tions and conduct waive their statutory rights. Matter of Petition of New 
York, L. & W. R. R. Co., 98 N.Y. 447, 453. The mortgagees acted under the 
Stipulation and agreement contained in the policy. The insurance company did 
not object on the hearing. It is too late to raise the question on this appeal. 
It seems rather obvious that the purpose of the insurance company is for 
further delay in making an appraisal or adjustment of this loss. 

Order affirmed, with $10 costs and disbursements. 
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IMPORTERS & EXPORTERS INS. CO. et al. v. FARRIS. No. 27272. 
Supreme Court of Oklahoma. Nov. 9, 1937. 
Rehearing Denied Nov. 30, 1937. 
73 Pacific Reporter (2d) 831. 
3. LIMITATION OF ACTION. 

Where actions on standard fire policies commenced within twelve-month period 
provided by statute were dismissed by plaintiff without prejudice and new actions 
seeking the same relief were commenced within a year subsequent to dismissal, but 
more than a year after the loss, amendments filed more than a year after the dis- 
missal related back to date of filing of new actions, and such actions were not 
barred by limitations, even though none of petitions stated a cause of action until 
after amendments had been made (12 OklLSt.Ann. § 100, St. 1931, § 106; 36 Okl.St. 
Ann. § 244, St. 1931, § 10557). 

(For other cases, see Insurance, Dec. Dig. § 622[6].) 

Syllabus by the Court. 

1. Where petition is filed and summons duly issued thereon seeking certain 
relief, although not sufficiently stating a cause of action therefor, the same is 
sufficient to toll the statute of limitations, and if such attempted action fail other- 
wise than on the merits after the limitation has run, another action seeking the same 
relief may be commenced within one year from such failure by reason of the pro- 
visions of section 106, O.S.1931 (12 Okl.St.Ann. § 100). 

2. An amendment which sets up no new cause of action relates back to the 
filing of the petition amended. 

Appeal from District Court, Carter County; John B. Ogden, Judge. 

Consolidated actions by M. Farris against the Importers & Exporters Insurance 
Company and the Hanover Fire Insurance Company on two policies of fire insur- 
ance. Judgments for plaintiff, and defendants appeal. 

Affirmed. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiffs in error. 

Stephen A. George, of Ardmore, and Twyford & Smith and William J. Crowe, 
all of Oklahoma City, for defendant in error. 

Gisson, Justice. 

This is an appeal from two separate judgments obtained by defendant in error 
against plaintiffs in error in the district court of Carter county in consolidated 
actions upon certain fire insurance policies. The parties are hereinafter designated 
as they appeared at the trial. 

The principal question here for consideration is whether the actions were 
barred by the statute of limitations. , 

The insurance policies sued upon were ofjatandard form within the meaning of 
section 10557, O.S.1931 (36 Okl.St-Ann. § 244), and contained the following clause 
as authorized by statute: 

“No suit or action on this policy, for the recovery of any claim, shall be sus- 
tainable in any court of law or equity until after full compliance by the insured with 
all the foregoing requirements, nor unless commenced within twelve months next 
after the fire.” 

Plaintiff commenced, or attempted to commence, actions against defendants 
within the year, dismissed same without prejudice, and within a year subsequent 
to such dismissals, but more than a year after the loss, commenced or attempted to 
commence, the present actions, thus apparently saving his claims from the operation 
of the aforesaid limitation by virtue of the provisions of section 106, 0.S.1931 (12 
Okl.St.Ann. § 100), which reads as follows: “If any action be commenced within 
due time, and a judgment thereon for the plaintiff be reversed, or if the plaintiff 
fail in such action otherwise than upon the merits, and the time limited for the 
same shall have expired, the plaintiff * * * may commence a new action within one 
year after the reversal or failure.” ; 

Defendants assert that the steps taken by plaintiff in instituting the first actions 
as aforesaid were insufficient to constitute the commencement of an action within 
the meaning of said section 10557 (36 Okl.St.Ann. § 244), in that the petitions 
failed to state a cause of action, and that said actions therefore did not toll the one 
year limitation. Wheeler v. City of Muskogee, 51 Okl. 48, 151 P. 635; Burke v. 
Unger, 88 Okl. 226, 212 P. 993; Morrissey v. Hurst, 107 Okl. 1, 229 P. 431; Murray 
‘ McGehee, 121 Okl. 248, 249 P. 700: Niagara Fire Ins, Co. v. Nichols, 96 Okl. %, 
20 P. 920. 
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[1] In our view of this particular proposition it becomes unnecessary to deter- 
mine the question of the sufficiency of the petitions in the former actions. From our 
decisions we draw the conclusion that when a petition is filed, and summons issued 
in due time, seeking certain relief, although not sufficiently stating a cause of action 
therefor, the same is sufficient to toll the statute, and if such attempted action fail 
otherwise than on the merits after the limitation has run, another action seeking 
the same relief may be commenced within one year from such failure by reason of 
the provisions of said section 106, O.S.1931 (12 Okl.St.Ann. § 100). United States 
Fire Ins. Co. v. Whitchurch, 138 Okl. 182, 280 P. 834; Collum v. Stokes, 146 Okl. 
176, 293 P. 1036. 

The latter decisions hold in effect that a petition fatally defective on general 
demurrer tolls the statute, where summons is properly issued, and that an amended 
petition filed after expiration of the limitation and seeking the same relief as between 
the same parties relates back to the time of filing the original petition. The decisions 
under consideration clearly are authority for the proposition that a fatally defective 
petition, with summons issued tolls the statute as to the particular parties and the 
particular claim. That it saves the claim from the operation of the statute is the 
controlling feature in the instant case, for, if the statute is tolled, a new action 
commenced within a year after the failure of the original one is commenced in time 
under section 106, supra, if it seeks the same relief, although such failure may have 
occurred after the limitation had run. 

The foregoing conclusion is further strengthened by the decision in Stevens v. 
Dill, 142 Okl. 138, 285 P. 845, wherein the court held that a proceeding in county 
court to vacate a guardian’s sale tolled the statute of limitations relative to the 
relief sought, and an action to avoid said sale commenced in district court after the 
statute had run but within one year subsequent to the dismissal by this court of an 
appeal from the proceedings in county court for want of jurisdiction was commenced 
in time by reason of the provisions of section 106 (12 Okl.St.Ann. § 100), supra. 
See, also, Meshek v. Cordes, 164 ‘Okl. 40, 22 P.2d 921; Edmison v. Crutsinger, 165 
Okl. 252, 25 P.2d 1103. 

Here, the relief sought in the subsequent actions was the same as that sought 
in the former actions which failed otherwise than on the merits. 

The cases relied upon by defendants, and heretofore cited, are authority for 
the proposition that an amendment stating a new cause of action does not relate 
back to the time of filing the original petition, but, for purposes of the statute of 
limitations, is considered as a new action as of the time of the amendment (Wheeler 
v. City of Muskogee; Burke v. Unger; Murray v. McGehee) ; or for the proposi- 
tion that an action is not commenced where no service had on defendant (Morrissey 
v. Hurst); or that the statute does not commence where the action is prematurely 
brought (Niagara Fire Ins. Co. v. Nichols). Those cases are not in point here. For 
distinguishing features, see United States Fire Ins. Co. v. Whitchurch, supra. 

[2] We hold, therefore, that the original actions in the imstant case were 
sufficient to arrest the statute of limitations and that said actions failed otherwise 
a the merits within the meaning of section 106, 0.S.1931 (12 Okl.St.Ann. 

[3] Defendants say the petitions in the instant case were defective for the 
same reasons as assigned to the petitions in the former cases, and that a cause of 
action was not stated in either petition here until certain amendments made subse- 
quent to the expiration of one year after the aforesaid dismissals. They say that 
for this reason the actions were not commenced in time. 

What we have said above applies here. The amendments, seeking the same 
relief as the petitions, related back to the date of filing such petitions. United States 
Fire Ins. Co. v. Whitchurch, supra. 

The judgments appealed from are affirmed. 

Osborn, C. J., and Riley, Corn, and Hurst, JJ., concur. 
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MARINE 


7ETNA INS. CO. v. UNITED FRUIT CO. 
UNION MARINE & GENERAL INS. CO., Limited v. SAME. 
BOSTON INS. CO. v. SAME. No. 50-52. 
Circuit Court of ‘Appeals. Second Circuit. Nov. 8, 1937. 


92 Federal Reporter (2d) 576. 
1. VALUED POLICY. 


The underwriter under a “valued” hull policy must pay partial losses in full, 
not because the agreed value is taken as an estoppel, but because partial losses 
in the case of hulls commonly result in repairs. 

(For other cases, see Insurance, Dec. Dig. § 475.) 


2. CO-INSURER. 

That a hull underwriter under a “valued” hull policy must pay all partial 
losses in full furnished no basis for excluding owner as a coinsurer, where there 
had been a total loss of vessel covered by such policies and a recovery by owner 
and underwriters from the tort-feasor responsible for loss. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 


3. EXCESS VALUE. 

An owner of vessel covered by “valued” hull polices should not be treated as 
a coinsurer, as to excess value, in dividing recovery from tort-feasor for loss of 
vessel, where he has been indemnified pro tanto by payments under “P. P. I.” 
policies not entitled to subrogation. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

4. SUBROGATION. 

That owner of vessel insured under “valued” hull policies had covered a part 
of his excess value with “P. P. I.” policies not entitled to subrogation did not 
preclude owner from sharing with hull underwriters in their recovery from tort- 
feasor responsible for total loss of vessel. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

5. VALUE. 

That a hull underwriter, in case of full insurance, is wholly indemnified upon 
recovery for loss of insured vessel from tort feasor responsible therefor, was 
not ground for refusing to permit an owner of vessel covered by “valued” hull 
policies to share as a coinsurer in recovery for loss of vessel by owner and 
underwriters from tort-feasor responsible for loss, where policies contained no 
contrary stipulation and underwriters had not been led to believe that agreed 
value was the full value. 

(For other case, see Insurance, Dec. Dig. § 606[3].) 

6. INDEMNITY. 

The underlying understanding in any sort of insurance is that insured is to 
be made whole at insurer’s expense and not that insurer is to be preferred. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

7. COINSURER. 

Where owner of vessel covered by “valued” hull policies was paid by under- 
writers full amount of their coverage and owner and underwriters subsequently 
recovered for loss of vessel from tort-feasor responsible therefor, owner, in 
distribution of proceeds, was entitled to be regarded as a coinsurer to extent 
of actual value, as opposed to the agreed value. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

8. CONSTRUCTION. 

In construing marine policies, courts must not depart from the English mari- 
time law when they can help it. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

9. VALUED POLICY. 

It would not be assumed by court that rule contended for, that an owner of 
vessel covered by a “valued” hull policy should not be regarded as a coinsurer 
when there has been a total loss and a recovery therefor from tort-feasor respon- 
sible, was written into “valued” hull polices in suit sub silentio as part of settled 
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law, where rule had not been definitely accepted by courts of either England or 
America. 


(For other case, see Insurance, Dec. Dig. § 606[3].) 


Appeal from the District Court of the United States for the Southern District 
of New York. 


Three actions at law for money had and received, one by the Aetna Insurance 
Company, one by the Union Marine & General Insurance Company, Limited, 
formerly the Union Marine Insurance Company, Limited, and the other by the 
Boston Insurance Company against the United Fruit Company. Judgments for 
plaintiffs (18 F. Supp. 441), and all parties appeal. 


Judgments affirmed on plaintiffs’ appeals, and reversed on the defendant’s 
appeal, and complaints dismissed. 

Bigham, Englar, Jones & Houston, of New York City (D. Roger Englar and 
Martin Detels, both of New York City, of counsel), for plaintiffs. 

Kirlin, Campbell, Hickox, Keating & McGrann, of New York City (Cletus 
Keating and Richard Sullivan, both of New York City, of counsel), for defendant. 

Before L. Hand, Swan, and Augustus N. Hand, Circuit Judges. 

L. Hann, Circuit Judge. 


The three actions here on appeal were brought by separate underwriters to 
recover money received by the insured in payment of a judgment recovered by 
it in a suit against the United States; they are based upon the theory that the 
payment was in the nature of salvage, and was for the account of both under- 
writers and owner. The question is on what principle it should be divided. The 
facts are as follows. In 1918 the three plaintiffs, wifh a number of other under- 
writers, issued “valued hull” polices upon the defendant’s ship, “Almirante”; the 
agreed value was $632,610—known at the time to be far less than the actual value 
of the ship;—the total insurance was $582,002.25, divided about equally between 
American and English insurers. Thus the defendant was a coinsurer for about 
$50,000, and was in addition undercovered in the event of a total loss. To protect 
itself against the second risk, it took out additional English hull insurance, 
“P. P. I.” (Policy Proof of Interest) amounting to $141,614, and other English 
“P. P. I.” policies not strictly hull insurance, but upon losses incidental to the total 
loss of the ship. All these “P. P. I.” policies created no obligation; they were 
“honor” policies, payable only at the pleasure of the insurer, and they expressly 
surrendered all rights of subrogation. On Sept. 19, 1918, the “Almirante” was 
sunk and became a total loss as the result of a collision with the S. S. “Hisko,” 
a vessel owned by the United States. The hull underwriters paid the full amount 
of their coverage to the defendant, and so did the “P. P. I.” underwriters. There- 
upon hoth the defendant and the hull underwriters joined in retaining attorneys 
to pursue the United States for the fault of the “Hlisko.” They secured the 
passage of a special act of Congress authorizing a suit, which finally resulted in 
a judgment for $1,761,693.02, made up of the true value of the “Almirante,” 
$1,750,000, and of her equipment, supplies and the like, $11,963.02. This judgment 
was paid on July 26, 1932, and the defendant undertook to make distribution of 
the proceeds. To that end it engaged the well known marine insurance agents, 
Johnson & Higgins, who prepared a “recovery statement,” in which they appor- 
tioned the expenses (for the most part the fees of attorneys) between the defend- 
ant and the hull underwriters in the proportion of four to one, and allotted to 
the full underwriters their original payments less their share of the expenses, but 
without interest, for the defendant had recovered no interest against the United 
States. This adjustment the English underwriters accepted, but the Americans 
protested; first, because they should not have been compelled to bear any part 
of the expenses of the recovery; and second, because, although they had paid 
the defendant in 1918, they received no interest for the delay, except what the money 
had earned after the defendant collected the judgment. Further, though not pres- 
sing the point in this court, they reserved against a possible appeal to the Supreme 
Court a claim to the whole recovery. The judge felt himself bound by The 
Livingstone. 130 F. 746 (C.C.A.2), not to deduct from the plaintiff's recovery any 
part of the expenses of the suit against the United States, but he thought that 
the principle of that decision did not extend to the allowance of interest when 
none had been recovered. Our decision must depend upon the effect to be given 
to the agreed value in a “valued hull policy.” On the one hand the provision might 
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be understood as meaning that in all future relations between owner and under- 
writer, however arising, the stipulated amount must be taken as the actual value 
of the ship; on the other hand it might be understood as meaning only that the 
underwriters should not be called upon to pay more than the agreed amount, and 
that they should not be free to assert that the vessel was worth less, when sued 
upon their policies. Some courts have taken the first view as to the hull policies, 
though none have ever done so either as to cargo policies, or in any but marine 
insurance. 


[1-6] The plaintiffs admit as much, and stand upon the doctrine as an exception 
so well established as to be implied in the terms of all hull policies; in addition 
they defend it in principle. They argue that since the hull underwriter of a 
“valued” policy must pay all partial losses in full, unlike any other insurer 
(International Navigation Co. v. Atlantic Mutual Ins. Co. [D.C.] 100 F. 304, 318; 
Id., 108 F. 987 [C.C.A.2]; Aitcheson v. Lohre, L.R. 4 App.Cas. 755), he ought 
not to be obliged to let in the owner as a coinsurer when there is a total loss. 
It is true that the rule has become settled in cases of “valued” hull policies that 
the underwriter pays partial losses in full, and it is also true that consistently 
with the principles of other insurance he ought not to be so charged. However, 
the reason is not that the agreed value is taken as an estoppel, but that partial 
losses in the case of hulls commonly result in repairs, the injured hull not being 
appraised like cargo. Gulf Refining Co. v. Atlantic Mutual Ins. Co., 279 U.S. 
708, 713, 49 S.Ct. 439, 73 L.Ed. 914. That this is the real explanation is confirmed 
by the fact that the rule is not applied even in hull cases when the claim does 
not result from repairs. Pitman v. Universal ‘Marine Co., L.R. 9 Q.B.D. 192; 
S. S. “Balmoral” Company v.: Marten (1902) App.Cas. 511. The argument does 
not therefore seem to us convincing. The plaintiffs next argue that when the 
owner has covered his excess value with “P. P. I.” policies not entitled to subroga- 
tion, it would be unjust to the hull underwriters if he is allowed to share with 
them any recovery against tort-feasors. He should not be treated as a coinsurer 
as to the excess value in dividing that recovery if he has been indemnified pro 
tanto by “P. P. I.” payments. Indeed, it may well be that such payments should 
he bought into hotchpot in ascertaining the total amount recovered, and if they 
and the recovery together cover the loss, the hull underwriters will recoup in full; 
but if there be a rump left over, they should have no claim upon that; the venture 
was not theirs and the owner has merely had a windfall, owing to the peculiar 
nature of the “P. P. I.” policies. Finally we are not convinced by the argument 
of Brown, J. in The St. Johns (D.C.) 101 F. 469, 473, that since in cases of full 
insurance the hull underwriter is wholly indemnified, the owner should not complain 
of the same result when he chooses to undervalue his ship and so to save premiums. 
That reasoning might indeed prevail in cases where the underwriter had been 
led to suppose that the agreed value was the full value, but that is never the case; 
at least it was not the case here. When it is not, there can be no inequity in letting 
in the owner as coinsurer, unless a contrary stipulation is to be implied in the 
policy; for the underlying understanding in any sort of insurance is that the 
insured is to be made whole at the insurer’s expense; not that the insurer is to 
be preferred. 

[7] As to the authorities, North of England Association v. Armstrong, L.R. 
5 Q.B. 244 (1870), supports the plaintiffs; supports them even in their claim to 
the whole recovery, though that point was not actually decided. It held flatly that 
the agreed value was an estoppel between the parties whenever value became 
relevant in their legal relations. That result was thought to follow upon the 
privilege of an underwriter, who has paid a total loss, to take over the wreck 
to raise and repair it, and to make such profit from it as he can. Recovery 
against a tort-feasor stands precisely like the wreck, the court said; it is a 
substitute for the ship and the underwriter is as much entitled to it. This argu- 
ment seems to us fallacious. In the first place, the owner often in fact abandons 
the wreck, though the underwriter’s privilege does not in law depend upon it; 
and so far as we are advised, no case has arisen in which an underwriter has 
actually profited out of the wreck, when the owner did not abandon. But assum- 
ing that in such a case he might retain any profit, that is irrelevant here. An 
owner who receives payment of a total loss and who, even though he does not 
expressly abandon the wreck, allows the underwriter at his own cost to raise 
and restore it, may well have no equitable claim to any resulting profit. But 
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an owner who, not being covered by his hull insurance, actively prosecutes a right 
of action against a tort-feasor—especially when, as here, he does it in conjunction 
with his underwriter—shows as plainly as possibly that he means to assert an 
interest in it, which would be grossly unjust to give to the underwriter after 
the owner has won. Yet, unless one is prepared to go so far as this, the reasoning 
of North of England Association v. Armstrong, supra (L.R. 5 Q.B. 244), will 
not serve, for there is no antecedent ground for saying that the agreed value 
must be an estoppel for all purposes. Lord Blackburn in Burnand v. Rodocanachi, 
L.R. 7 App.Cas. 333, 342, plaintiff disapproved the decision, and although Scrutton, 
J. felt bound to follow it in Thames & Mersey Maine Ins. Co. v. British & 
Chilean S. S. Co., (1915) L.R. 2 K.B. 214, he too appears to have had doubts 
as to its correctness (p. 221). On the other hand, Brown, J. in The St. Johns, 
supra (D.C.) 101 F. 469, not only followed it, though in a case where the under- 
writer made no actual profit, but was merely preferred to the owner, but justified 
it for the reasons we have already stated. In The Livingstone, supra, 130. F. 746, 
we were presented with a claim for the whole recovery against a tort-feasor. It 
was a legitimate corollary upon North of England Association v. Armstrong, supra 
(L.R. 5 Q.B. 244), inescapable if the ratio decidendi of that decision was rec- 
ognized at all, for the mid ground which the plaintiffs suggest—that the under- 
writer should be merely preferred to the owner—has no warrant in law. Unless 
his right of subrogation gives him the recovery in toto, he must let in the owner 
as coinsurer, as in other similar situations. We refused to recognize the reasoning 
of that decision; we refused to let the underwriter profit out of the venture. We 
said nothing more; we did not put him in a preferred position for it was not 
necessary; the language relied upon to that effect on page 751 of 130 F., was 
certainly not uttered with any such intent. ‘Nevertheless, although the point 
was not discussed and probably was not considered originally, it is true that the 
mandate was so drawn as to repay to the underwriters their full payments without 
deducting anything for expenses. Moreover, when this was called to our attention 
upon petition of rehearing, we refused to amend the mandate. For this reason 
the plaintiffs say that we accepted the general principle of North of England 
Association v. Armstrong, supra (L.R. 5 Q.B. 244), and that we only limited it 
by denying any profit to the underwriter. We are unwilling to accept a decision 
upon a point not discussed in the opinion and of relatively small consequence 
anyway, as having the full force of a precedent, especially when to do so is to 
compromise the only theory on which the decision in chief could rest. It is 
scarcely necessary more than to allude to the kind of approval supposed to have 
been given to North of England Association v. Armstrong, supra (L.R. 5 Q.B. 
244) in the Potomac, 105 N.S. 630, 635, 26 L.Ed. 1194. 


[8, 9] There remains, however, the question whether, regardless of how we 
should decide the point were it before us for the first time, we should assume that 
the rule was written into the policies sub silentio as part of the settled law. 
Whatever be the case in England, there is no ground for supposing it settled here. 
The St. Johns, supra (D.C.) 101 F. 469, was indeed cited in The Livingstone, 
supra (C.C.A.) 130 F. 746, though it is not clear for what purpose; but its rea- 
soning was necessarily overruled, and although unquestionably it has the great 
authority of the judge who decided it, we cannot regard it as unimpaired. We 
do not forget that we are not to depart from English maritime law, when we 
can help it (The Eliza Lines, 199 U.S. 119, 128, 26 S.Ct. 8 50 L.Ed. 115, 4 Ann.Cas. 
406; Queen Ins. Co. v. Globe & R. F. Ins. Co., 263 U.S. 487, 493, 44 S.Ct. 175, 
68 L.Ed. 402), but North of England Association v. Armstrong, supra (L.R. 5 
Q.B. 244), has never been passed on by an appellate court, was questioned by a 
great judge, and followed by another with doubt and because he was bound by 
its authority. All this does not in our opinion make up such a uniform body of 
authority that we must assume the doctrine as an implied term in American 
hull policies. Besides, although we are not advised of the circumstances in which 
the “recovery statement” was made, we do know that it was prepared by persons 
— versed in such questions, and they at any rate followed the orthodox 
rule. 

No question has been raised in the briefs as to the correctness of the “state- 
ment,” in case the defendant is to be regarded as coinsurer to the extent of the 
actual value, as opposed to the agreed. Moreover, the plaintiff’s assignments of 
errors claim specifically only that they should have had all the recovery, or at 
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least interest upon their payments otherwise they only assign generally that the 
decision was wrong. Therefore, no other questions can be raised; and indeed, 
as “ have just said, we do not understand that any others are intended to be 
raised. 

Judgment affirmed in the plaintiffs’ appeals and reversed on the defendant’s 
appeal; complaints dismissed. 


NORTHERN ASSUR. CO., LIMITED, OF LONDON v. B. A. W. 
TRUCKING CO., Inc. 
Supreme Court, Appellate Division, First Department. Oct. 29, 1937. 
299 New York Supplement 308. 


3. ASSIGNMENT. 


Bailee of merchandise was “proper party” to prosecute claim for loss of 
goods bailed and bailee’s assignee succeeded to legal rights of bailee and could 
maintain the action. 

(For other cases, see Insurance, Dec. Dig. § 594.) 


Appeal from Supreme Court, New York County. 

Action by the Northern Assurance Company, Limited, of London, against 
the B. A. W. Trucking Company, Inc. From a judgment of the Supreme Court, 
entered upon a directed verdict after a trial at Trial Term, a jury having been 
waived, in so far as it limits damages to the sum of $450, plaintiff appeals. 

Judgment reversed, and new trial ordered. 

Argued before Martin, P. J., and Glennon, Untermyer, Dore, and Callahan, JJ. 

Norman S. Rein, of New York City (Bert Cotton, of New York City, of 
counsel), for appellant. 

Edward Fingerman, of New York City (Lawrence Ebstein, of New York 
City, on the brief), for respondent. 

CALLAHAN, Justice. 

The question involved on this appeal is whether plaintiff’s damages were 
properly limited to $450. 

Plaintiff sued as assignee of two corporations: (1) The National Blouse 
Corporation of New York City (hereafter referred to as the Blouse Company), 
and (2) the New Era Dress Company, Troy, New York (hereafter referred to 
as the Dress Company). 

The claim involved a loss sustained when certain merchandise shipped by the 
Blouse Company to the Dress Company was destroyed by fire. The value of 
the merchandise was $4,203.68. 

The contract with respect to the shipment of this merchandise was made 
orally between the Dress Company and the defendant, a common carrier, about 
a year before the shipment in question, the arrangment being that the carrier was 
to call on various customers in New York City for whom the Dress Company 
acted as contractor, and obtain merchandise for transportation to the Dress 
Company in Troy, N. Y. The Dress Company paid the cost of transportation, 
based on the weight of the goods upon arrival in Troy. After the goods were 
manufactured into dresses, they were to be returned to the customers, the return 
freight being again paid by the Dress Company. A fixed scale of prices for 
transportation was agreed on. 

No limitation of liability was contained in this oral contract. Though 
defendant contended it maintained different rates based upon stated values, it 
conceded that no discussion was had with the Dress Company with respect to 
declaring values, and that no choice of rates was afforded to the Dress Company. 

Pursuant to the customary method of conducting business, the following 
receipt was signed by defendant’s driver and given to the Blouse Corporation’s 
shipping clerk, in connection with the shipment of the property involved herein: 

“Received in good order from National Blouse 
1372 Bway for New Era 
Troy, N. Y. 
Description Weight Value Charges 
Two (2) Case Collect 
Shiek (2) 
Note—The Company will not pay over $50, in case of loss, or 50 cents per 
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pound actual weight, for any shipment in excess of 100 pounds, unless greater 
value is declared and charges for such greater value paid. 


“[Signed]| ———————..” 

[1] While an agent appointed to ship goods has implied authority to accept 
customary bills of lading, and make reasonable terms concerning affreightment, 
this rule does not permit the agent to modify the terms of the contract of ship- 
ment on which the principals have already agreed. See Jennings v. Grand Trunk 
Railway, 127 N.Y. 438, 449, 28 N.E. 394: Mechem on Agency, 2nd Ed., § 1047. 

[2] Here the carrier relies on a clause limiting liability based on an alleged 
choice of rates offered to the shipper. The carrier failed to establish that it 
afforded any such choice of rates to the Dress Company. Apparently the cost 
of transportation was agreed on between the principal parties without any oppor- 
tunity to exercise such choice. Defendant’s president testified that the Blouse 
Company had “no say in the matter” of rates. 

Assuming that there was a sufficient disclosure of varying rates to the Blouse 
Company by the clause appended to the receipt, this took place after the rates 
had been agreed on, and, in the absence of knowledge by the Dress Company of 
the practice of the Blouse Company in accepting such receipts, no agreement 
limiting liability, binding on the Dress Company, was entered into. The result 
might be different if it had appeared that the Dress Company with knowledge, 
actual or constructive, of the execution of receipts limiting the defendant’s liability, 
had acquiesced therein. 

To permit a carrier to limit liability under the facts disclosed here would 
nullify the rule requiring the carrier to afford the shipper a choice of rates in 
order to limit liability. 

Cases such as Shelton v. Mechants’ Despatch Transportation Co., 59 N.Y. 258, 
and Donovan v. Standard Oil Company, 155 N.Y. 112, 49 N.E. 678, are not 
controlling. Those were instances where the shipping agent was permitted to 
complete the contract of carriage by including terms of shipment with relation 
to matters on which the minds of the parties had not yet met. 

[3] The Dress Company having become the bhailee of the merchandise, it 
was a proper party to prosecute a claim for the loss of the goods bailed. Rogers 
v. Atlantic, Gulf & Pacific Co., 213 N.Y. 246, 258, 107 N.E. 661, L.R.A.1916A, 
787, Ann.Cas.1916C, 877. Plaintiff, as the Dress Company’s assignee, succeeded 
to the legal rights of that Company. Its claim does not rest upon its right as 
subrogee of the National Blouse Corporation. 

The judgment should be reversed and a new trial ordered, with costs to the 
appellant to abide the event. 

Judgment unanimously reversed, and a new trial ordered, with costs to the 
appellant to abide the event. Order filed. All concur. 


TOWNSEND et al. v. UNIVERSAL INS. CO. 


Superior Court of Pennsylvania. Nov. 17, 1937. 
195 Atlantic Reporter 167. 
5. PLATFORM. 
Where carriers, seeking to recover from insurer for loss of goods by fire 
at carrier’s platform before delivery to consignee, under fire policy covering mer- 
chandise in transit, while in trucks, while contained in garages, or on carriers’ 
platforms failed to aver in amended statements of claim that goods were on 
platform in course of transfer at time of fire, carriers would be given another 
opportunity to amend, so as to aver, if possible, facts to bring them within provi- 
sions of policy. 
(For other cases, see Insurance, Dec. Dig. § 643[1].) 


Appeal No. 198, October term, 1937, from judgment of Court of Common 
Pleas No. 1, Philadelphia County, March term, 1936, No. 1051; George Gowen 
Parry, Judge. 

__Assumpsit by Arthur W. Townsend and Anna G. Townsend, trading as Serve- 
U-Motor Service, against the Universal Insurance Company for fire loss allegedly 


insured against by fire policy issued by defendant. Judgment for defendant, and 
the plaintiffs appeal. 


Judgment reversed, and procedendo awarded. 
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Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Robert C. Brown and David S. Malis, both of Philadelphia, for appellants. 

Arthur S. Arnold, of Philadelphia, for appellee. 

BALDRIGE, Judge. 

The learned court below in this action of assumpsit sustained the position 
taken by the defendant in its affidavit of defense, that a good cause of action was 
not pleaded by plaintiffs, and accordingly entered judgment for defendant. 

The plaintiffs in their statement of claim averred, inter alia, that the defendant 
issued a policy insuring them against legal liability as common carriers, by reason 
of fire, and other causes which have no relation to this litigation. 

On March 13, 1935, the Tasty Baking Company delivered to plaintiffs certain 
merchandise to be transported from Philadelphia to its premises in Baltimore. 
The goods were placed that night after business hours on the plaintiffs’ platform 
in Baltimore, ready for delivery to the Tasty Baking Company the following day. 
During the night, and before the plaintiffs had a reasonable opportunity to notify 
the consignee of the arrival of the merchandise at their platform, or to deliver the 
same on the following day, a fire broke out in the premises where their platform 
is located and destroyed the merchandise. Plaintiffs paid the Tasty Baking Com- 
pany, the owner of the goods, $687.66, the amount of jts loss, and brought this suit 
to recover that sum. 

The policy, which was attached to and made part of plaintiffs’ statement; 
covered merchandise while in the custody of the assured and actually in transit, 
and while contained in or on two certain Brockway trucks, built in 1931, identified 
by motor numbers, with the privilege of substituting other trucks than those 
described in the policy. In consideration of an additional premium, a rider was 
attached to the policy, which provided that: It “also covers the property insured 
while contained on the trucks covered hereunder for a period not exceeding 
forty-eight hours (48) (Sundays and legal holidays excepted) while contained 
in any garage within the policy limits or on the assured’s platforms during the 
course of transfer between the within described trucks for an amount not 
exceeding $4,000 the policy limits.” 

The learned court below entered judgment on the theory that the policy covers 
only the risk while the goods are actually in transit on certain described trucks 
or in the carriers’ garage or on their platform awaiting transfer from one of the 
trucks to another, and, as the property in question at the time of the loss was 
neither in trucks in transit nor in a garage within the’ policy limits, nor on the 
assured’s platform during the course of transfer from one truck to another, the 
plaintiffs did not bring themselves within the terms of the contract of insurance. 


It must be admitted that notwithstanding they filed to amended statements 
of claim the one before us cannot be recommended for clarity and completeness, as 
it contains no averment that the goods alleged to have been destroyed were on 
the platform in the course of transfer from one truck to another. If this mer- 
chandise was to have been picked up the following morning by one of plaintiffs’ 
trucks covered by the policy, it should have been so averred. Of course, if that 
is not a fact, then the pleader cannot be criticised. If this omission was due to 
an inadvertency, plaintiffs ought to be given an opportunity to amend further. 

[1-4] Summary judgments should be entered only in clear cases. Rudman 
et ux. v. City of Scranton et al., 114 Pa. Super. 148, 155, 173 A. 892. It is the 
consistent policy of the courts to give full opportunity to parties to plead their 
cause of action, if they have one, and not turn them out of court for technical 
errors. That is especially true if the objections refer more to the manner of 
the pleading than to a complete lack of a cause of action. If the pleading is vague 
or insufficient and it appears that a clear and adequate statement of facts can 
be averred, permission should be given to amend. It is always desirable to dispose 
of litigation on the merits, if possible. As was said in Stevens v. Smith, 310 Pa. 
287, 288, 165 A. 237, 238: “Under present day practice and procedure we will not 
foreclose a cause of action for defects resting more on form than want of sub- 
stance.” See, also, Rhodes v. Terheyden et al., 272 Pa. 397, 116 A. 364: Peabody 
v. Carr, 316 Pa. 413, 175 A. 378; National Cash Register Co. v. Ansell et al., 125 
Pa.Super. 309, 189 A. 738. 

[5] We are all of the opinion that the plaintiffs should be given another 
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opportunity to amend their statement of claim, so that if they are able to aver 
facts that bring them within the provisions of the policy, they may do so. 
Judgment of the learned court below is reversed, and a procedendo awarded. 


EMPLOYERS’ FIRE INS. CO. OF BOSTON, MASS. v. McCRARY. No. 3629. 
Court of Civil Appeals of Texas. El Paso. Nov. 4, 1937. 
Rehearing Denied Nov. 18, 1937. 
108 Southwestern Reporter (2d) 570. 
1. CONSTRUCTION. 

In construing indemnity insurance policy issued to motor carrier, court must 
consider circumstances under which policy was written (Vernon’s Ann.Civ.St. art. 
911b, § 13). 

(For other cases, see Insurance, Dec. Dig. § 146]1].) 

2. EXCEPTION. 

Under indemnity policy issued to motor carrier specifically excepting damage 
to goods by becoming wet, with indorsement reciting that policy covered statutory 
liability of assured as motor carrier, that no defense available to insurer as against 
assured under policy should be available as against judgment creditor of assured 
after judgment against assured for loss, but that it was understood that indorsement 
should not affect relation existing under policy between assured and insurer inde- 
pendent of indorsement, judgment for shipper against carrier for damage to ship- 
ment by rainstorm which was paid by carrier did not give carrier cause of action 
against insurer (Vernon’s Ann.Civ.St. art. 911b, § 13). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from County Court at Law, El Paso County; M. V. Ward, Judge. 

Action by Thomas Marion McCrary, doing business as the Elite Truck Line, 
against the Employers’ Fire Insurance Company of Boston, Mass. From an 
adverse judgment, on appeal from a judgment of the justice of the peace court, 
defendant appeals. 

Reversed and rendered. 

Jones, Hardie, Grambling & Howell, of El Paso, for appellant. 

R. L. Holliday and Wm. Craig Peticolas, both of El Paso, for appellee. 

WALTHALL, Justice. 

This case was originally brought and tried to judgment in the justice of the 
peace court, and duly appealed and tried in the El Paso county court at law, from 
which court this appeal is prosecuted. 

The case was tried to the court without a jury and upon an agreed statement 
of facts, with the added testimony of the witness C. M. Irvin. 

The facts and the evidence in the case are undisputed, and summarized, are 
as follows: Appellee, McCrary, had a permit from the Railroad Commission to 
operate a truck line at the time and place involved here, and by section 13, article 
911b, Vernon’s Annotated Civil Statutes of Texas, and the regulations of the 
Railroad Commission in obtaining a policy of insurance. The policy of insurance 
was issued by appellant. While transporting a cargo of shoes for Horwitz Broth- 
ers, the shipment was damaged by getting wet in a rainstorm. In a former suit 
Horwitz Brothers secured a judgment against appellee in the sum of $195.50 and 
costs, as the damages to the shipment of shoes. The judgment was paid by 
appellee, McCrary. 

This suit was brought by McCrary against appellant to recover on the policy 
for the $195.50 judgment paid by him as the damages sustained in said shipment. 

Appellant defended against the suit by reason of provisions or clauses in the 
policy as follows: 

“This policy insures against loss or damage to such goods by reason of the 
following perils: 

“(a) Fire, including self-ignition and internal explosion, and lightning; 

“(b) Perils of the seas, lakes, river and/or inland waters while on ferries 
only ; 
“(c) Collision, i. e., accidental collision of the motor truck with any other 
automobile, vehicle or object; 

“(d) Overturning of the motor truck; collapse of bridges and/or docks.” 


“This policy does not insure * * * 
“(E) Loss or damage to goods by delay, wet, dampness, or by being spotted, 
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discolored, mouldy, rusted, frosted, rotted, soured, steamed or changed in flavor 
except the same is the direct result of a peril insured against.” 

The mimeographed cargo indorsement referred to in the record as Railroad 
Commission Form No. 102, reads as follows: 

“Cargo Endorsement 

“The policy to which this endorsement is attached is written in pursuance of 
and is to be construed in accordance with Chapter 314, General and Special Laws 
of the Forty-first Legislature of Texas, 1929, and all amendments thereto and 
= rules and regulations promulgated thereunder by the Railroad Commission of 

exas. 

“In consideration of the premium stated, the insurer hereby waives a descrip- 
tion of the vehicles insured herein and notwithstanding anything in the policy 
to the contrary agrees that this policy covers the legal liability of the named 
assured while operating as a motor carrier under the provisions of the above 
Statute for the loss, damage or injury to property of any character of description 
while in the possession and/or custody of the assured while being transported or 
for the purpose of being transported, whether such property be actually at the 
time of its loss, damage or injury, on the motor freight vehicle, in a warehouse 
or other place of receiving or delivery and regardless of the cause of such loss, 
damage or injury, even though the vehicle used by the assured may not be 
specifically identified herein, and the insurer herein agrees to pay all damage which 
may be recovered against the assured based on such legal liability arising during 
the term of the policy without regard to the solvency or insolvency of the assured, 
and this policy shall not be exhausted by one recovery but successive recoveries 
may he had thereunder. 

“No defense which is available to the insurer as against the assured under 
the provisions of this policy, as originally written, shall be available to the insurer 
as against a judgment creditor of the said assured after judgment shall have been 
rendered against such assured upon any claim for loss or damage to property grow- 
ing out of the actual operation of the motor freight vehicles of the assured, or 
while such property is in the possession and/or custody of the assured, but it is 
further understood and made a part of this policy that this endorsement shall 
not affect the contract or relation existing under the policy between the assured 
end the insurer independent of this endorsement. 

“This policy cannot be cancelled by either the insurer or the assured until, 
after thirty days from receipt by the Railroad Commission of Texas, of notice 
of intention to cancel. 

“Attached to and forming a part of Policy No. ML-702169, issued by Employers 
Fire Insurance Company to Thomas Marion McCrary D/B/A Elite Truck Line. 

“Agent 
“Motor Carrier Form No, 102 
“Revised August 22, 1931.” 


The sole question presented here under appellant’s propositions involves the 
construction to be placed upon the above cargo indorsement clause, appellee 
contending that the cargo indorsement clause changed the effect of the clause which 
excluded the liability clause in the policy against loss or damage to goods by becom- 
ing wet—the appellant contending that the cargo indorsement clause rendered the 
appellant liable to third persons for all risks, but in no way does said clause 


change or affect the above exclusion clause against loss by the goods becoming wet. 


Section 13 of article 911b of Vernon’s Annotated Civil Statutes provides that 
a motor carrier shall file with the Railroad Commission a bond or insurance policy 
in the amount to be fixed by the commission, and that said bond or insurance policy 
shall provide that the obligor therein will pay to the extent of the face amount 
of such insurance policy all judgments which may be recovered against the motor 
carrier so filing said insurance policy, based on claims for loss or damage from 
personal injury or loss of, or injury to property occurring during the term of said 
policy and arising out of the actual operation of such motor carrier, and provides 
for successive recovery to the exhaustion of the face amount of such bond or 
policy. Appellee construes the above provision of the statute as providing that 
the insurer shall pay all judgments recovered against the insured regardless of 
the cause of the loss or damage, and that the commission having added the cargo 
indorsement clause to the policy, appellant adopted said clause as a part of its 
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policy, under the rule of strict construction of the policy, and the reason for the 
rule being that since the insurer writes the policy it is in a position to make plain 
its provisions, and save the policy from ambiguity. 

{1, 2] In considering the circumstances under which the policy in this case 
was written, which we must do in order to understand the policy of insurance 
as a contract between appellant and appellee, the record shows that appellee was 
operating a truck line by the use of a truck or trucks in carrying freight to points 
between El Paso and Fort Stockton, Tex., and that while transporting a cargo of 
shoes the shoes were damaged by becoming wet by reason of a rain storm. The 
original suit was against the carrier for the damages to the shoes, which he paid, 
and the present suit is by the carrier against appellant, the insurer, to recover the 
damages paid. 

The policy clearly specifies the items of perils against which loss or damage 
to such goods as might occur in transportation, and clearly states the items of 
peril against which loss or damage might occur to such cargo in the transportation, 
and against such loss or damage the policy does not insure. The loss or damage 
occurring to the goods by becoming wet is specifically excepted by the terms of 
the policy as not insured. The policy as written was accepted by the commission, 
and the mimeographed cargo indorsement was attached, and in the indorsement 
it is stated that in consideration of the premium stated (in the policy) the insurer 
waives the matter stated (not involved here), and agrees that this policy covers 
the legal liability of the named assured while operating as a motor carrier under 
the provisions of the above statute (previously referred to), for the loss or 
damage or injury, on the motor freight vehicle, and the insurer agrees to pay all 
damage based on legal liability. 

While the cargo indorsement provides that no defense which is available 
to the insurer as against the assured under the policy shall be available to the 
insurer as against the judgment creditor of the assured after judgment rendered 
against such assured for the loss or damage (whatever that may be construed 
to embrace), the cargo indorsement then provides: 

“But it is further understood and made a part of this policy that this endorse- 
ment shall not effect the contract (the policy contract) or relation existing under 
the policy between the assured and the insurer independent of this endorsement.” 

This suit, as we construe it, is by direct action upon the policy. The citation, 
appellee’s pleading in the case, after stating that appellee did secure the policy 
described, recites that under the terms of said policy said insurance company did 
agree and obligate themselves, for a premium paid by the said Tom McCrary, to 
pay all claims and damages to the shipper of merchandise while being transported 
by the plaintiff, Tom McCrary, and prays for judgment for $199, and for general 
relief. The citation recites that shipper of the goods recovered judgment of $195.50 
against appellee for the loss incurred in the shipment, and paid by appellee. No 
reference is made in the citation to the cargo indorsement attached to the policy, 
nor to the loss or damage to insure which the policy was issued. As said by the 
Commission of Appeals in Lloyds America v. Brooks, 105 S.W.(2d) 660, 662, “If 
the suit should be filed upon an adjusted claim, it would, if properly filed, be upon 


the adjustment contract made by the parties rather than by direct action upon the 
policy. This is not such a suit.” 


The “adjustment contract made by the parties” necessarily embraced the loss 
or damage insured by the policy, and would not embrace a loss or damage specially 
excluded in the policy contract made by the parties, appellant and appellee. 

But could it be that this suit was upon the adjusted claim and not directly 
upon the policy? We think that the judgment in favor of the shipper of the goods 
against appellee for the loss or damage caused by a peril not insured, but by 
the policy contract expressly excluded from insurance, would not give appellee 
a cause of action against the insurer, whether the suit was based upon the adjust- 
ment contract or upon the policy. 

For reasons stated, the case is reversed and here rendered for appellant. 
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AUTOMOBILE 
OWENS v. AUTO MUT. INDEMNITY CO. et al. 4 Div. 981. 


Supreme Court of Alabama. Nov. 11, 1937. 
177 Southern Reporter 133. 
2. COVERAGE. 

Statutory bond given under Motor Carrier Act followed truck covered thereby 
and its driver in discharge of his duties with truck within line and scope of his 
agency (Gen.Acts 1932, Ex.Sess., p. 178). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Circuit Court, Houston County; D. C. Halstead, Judge. 

Action for damages by Howard Owens, as administrator of the estate of 
Buford Elmore, deceased, against Auto Mutual Indemnity Company and G. D. 
Elmore. From a judgment of nonsuit, plaintiff appeals. 

Affirmed. 

Defendants’ pleas allege that at the time the plaintiff’s intestate was killed the 
relation of parent and child existed between the plaintiff's intestate, George Buford 
Elmore, and the defendant G. D. Elmore; that at said time plaintiff’s intestate 
was an unemancipated minor about the age of seven years, and was in the care, 
custody, and maintenance of defendant G. D. Elmore and ‘his wife (intestate’s 
mother), residing in the home of said defendant. 

Oscar S. Lewis and Emmet S. Thigpen, both of Dothan, for appellant. 

Tompkins & Ramsey, of Dothan, for appellees. 

THoMAS, Justice. 

The suit was by the administrator of the Elmore estate under section 5695 of 
the Code, and against the Auto Mutual Indemnity Company, a corporation, to 
recover damages for the death of his intestate. 

The defendant’s @emurrers to the complaint were overruled. Therefore, pleas 
1 to 4, inclusive, were filed as answer to counts 1 and 2, respectively, and demurrers 
thereto were overruled. A nonsuit was taken because of such adverse ruling of 
the court, and such rulings assigned as error are duly urged in argument by 
appellant’s counsel. 

[1] It is decided by this court that where the nonsuit is taken for an adverse 
ruling as to special pleas, although the general issue is also pleaded, there will 
be a reversal of the cause if there is error in overruling the demurrer to the special 
pleas. The reason for this ruling is that such special pleas have neither been 
proven nor confessed on the record. McKinley v. National Ben. Life Ins. Co., 
223 Ala. 545, 137 So. 450. 

[2] The statutory bond given under the Motor Carrier Act (Gen.Acts 1932, 
Ex.Sess. p. 178) and the indemnity assumed and given under the permit granted 
followed the car and its driver in the discharge of his duties with the car or truck 
within the line and scope of that agency. Employers Ins. Co. v. Diggs (Ala.Sup.) 
175 So. 344. 

[3] The complaint alleges that defendant G. D. Elmore was operating the 
truck under permit granted under the statute, and that indemnity was given and 
extended by defendant’s policy exhibited as a part of the complaint; that the death 
of plaintiff's intestate was proximately caused by the acts of said Elmore in the 
negligent operation of that truck; and count 1, charging simple negligence, concludes 
as follows: “ * * * and plaintiff avers that on said 6th of June, 1936, plaintiff's 
intestate, George Buford Elmore, a minor of to-wit: Seven years of age, was at 
his home near Dothan, Alabama, at which place the principal garage of the defend- 
ant G. D. Elmore was located, the said G. D. Elmore, while engaged in the opera- 
tion of said truck under the permit issued to him by the Alabama Public Service 
Commission, which said truck was insured under the policy of insurance hereto 
attached, so negligently operated said truck as to cause the same to back over 
plaintiff's intestate, thereby killing him, and plaintiff avers that the death of plain- 
uiff’s intestate was proximately caused by the negligence of the said G. D. Elmore 
in the operation of said truck, as aforesaid.” 

Count 2 charges a wanton act, that proximately caused the injury, and exhibits 
the policy of insurance. 

It will be noted that the instrument contains the provision as to: bodily injuries, 
as follows: . " 

“1. Bodily Injuries. To pay within the limits specified in Statement 3 (a) all 
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sums which the Assured shall become liable to pay as damages (either direct or 
in consequence of expenses and/or loss of services) imposed upon him by law for 
bodily injury, including death resulting at any time therefrom, suffered or alleged 
to have been suffered by any person or persons as tthe result of such accidents.” 

The several pleas, directed to respective counts of the complaint, invoke the 
common-law rule of disability of a minor to sue the parent for personal injuries 
inflicted upon him by a parent. 

The reason for the rule of the common law is stated to be that the parents’ 
immunity from such suit is to prevent family discord that may arise in a minor's 
suit for tort. It is declared that such immunity arises from a disability to sue, 
and not from the lack of a violated duty. The question recurs: Is this disability 
absolute? Has the liability of this parent been shifted to the defendant company 
by virtue of the provisions of the statute? 

It is declared in Lloyd Dunlap v. Dunlap, 84 N.H. 352, 150 A. 905, 71 A.L.R. 
1055, that the “disability of a child to sue the parent for an injury negligently 
inflicted by the latter upon the former while a minor is not absolute, but is imposed 
for the protection of family control and harmony, and exists only where the suit, 
or the prospect of a suit, might disturb the familv relations.” 20 R.C.L. 631; notes 
in 71 A.L.R. 1071; 72 A.L.R. 453; 31 A.L.R. 1157, 1161; and 52 A.L.R. 1123. See, 
also, 64 A.L.R. 296 as to an unemancipated child suing parent for a simple tort. 
See 46 C.J. p. 1324, as to husband and wife and the right to sue for torts committed 
by the other. See title in 13 R.C.L. pp. 1396-1397, and authorities. 

The relations of husband and wife and parent and child have been treated 
together as the relationships impose similar duties, liabilities, restrictions, and as 
affecting the social compact. That is to say, for illustration of the point under 
consideration, the relations are analogous. And at common law there was no 
liability on the part of a husband for a tort committed on the person of the wife, 
just as there was no liability in actions of tort on a parent for personal injuries 
suffered by an unemancipated minor child, due to.the negligence of such parent. 

The right of one spouse to maintain action against the other for personal 

injury has been recently considered in 89 A.L.R. 118, and it is indicated that the 
great weight of authority is to the effect that the statutes conferring additional 
rights on married women, and the right to sue separately in their own names for 
redress of wrongs concerning their separate property and personal security 
conferred no right on either spouse to sue the other for personal injury, citing 
a long list of cases in federal and state courts, other than those obtaining in this 
jurisdiction. It is likewise indicated in Penton v. Penton, 223 Ala. 282, 135 So. 481; 
Bennett v. Bennett, 224 Ala. 335, 140 So. 378: and Dawson v. Dawson, 224 Ala. 
13, 138 So. 414, that in view of the terms of the statutes involved, this court has 
adopted what is known as the minority rule, and upholds the right of a spouse 
to sue each other for personal injury. 
_ In the case of Johnson v. Johnson, 201 Ala. 41, 77 So. 335, 337, 6 A.L.R. 1031, 
it was held that on account of statutory changes, affecting the status of a married 
woman, a wife may recover against her husband for a personal assault and 
battery. In this decision Mr. Justice Sayre observed of the common-law rule 
as to husband and wife, that while much of that law has disappeared under the 
pressure of enlightened public opinion, “it must still be conceded that it is not 
for the courts by sudden strokes of policy to make the innovations upon the 
established law.” To like effect was Penton v. Penton, 223 Ala. 282, 135 So. 481, 
483. The holding in the Penton Case, supra, was reaffirmed in Bennett v. Ben- 
nett, 224 Ala. 335, 140 So. 378. 

_ In Penton vy. Penton, supra, it is said of the statute and decisions governing 
suits between husband and wife: “It is provided by the present statute, section 
8268, Code of 1928, that ‘the wife must sue alone, at law or in equity, upon all 
contracts made by or with her, or for the recovery of her separate property, or 
for injuries to such property, * * * or for all injuries to her person or reputation; 
and upon all contracts made by her, or engagements into which she enters, and 
for all torts committed by her, she must be sued as if she were sole.’ This 
statute was held broad enough to include a suit by the wife against her husband 
in detinue, ex delicto, for recovery of her personal property, Bruce v. Bruce, 
95 Ala. 563, 565, 11 So. 197; Strength v. Thornton, 19 Ala.App. 475, 98 So. 296; 
for recovery of her realty, Cook v. Cook, 125 Ala. 583, 27 So. 918, 82 Am.St.Rep. 
264; and for a willful assault and battery in Johnson v. Johnson, 201 Ala. 41, 77 
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So. 335, 6 A.L.R. 1031; and Harris v. Harris, 211 Ala. 222, 100 So. 333, assault and 
battery or willful tort. Hayes v. Hayes, 15 Ala.App. 621, 74 So. 737, was main- 
tained for damages for assault and battery arising in a struggle for the possession 
of a child of the respective parties.” 

Mr. William E. McCurdy, in volume 43 Harvard Law Review, pp. 1030-1082, 
discusses the subject of Torts Between Persons in Domestic Relations; dis- 
tinguishes the common-law rule as to husband and wife as affecting property, 
acts affecting the property, acts affecting the person, considerations influencing 
the courts, the relations of parent and minor child, and acts affecting the person 
of the minor child under the late decisions adduced, and considerations influencing 
courts as affecting the right of minor and unemancipated children. It is an 
exhaustive consideration of the complex domestic relation. The conclusion he 
announces is that the weight of authority is against the rule that obtains in 
Alabama as to husband and wife; and that “in case of parent and child the 
matter has been and still is one of common law.” That is to say, authority is in 
favor of recognition of a cause of action in respect to property injuries, and a 
denial thereof in respect to personal injuries. 

The fact that the father is protected by insurance is held in other jurisdic- 
tions not sufficient to change the result, this rule being declared in Lund v. 
oo Minn. 515, 237 N.W. 188; Belleson v. Skilbeck, 185 Minn. 537, 242 

} 

Has the statute in this state changed the common-law rule? Section 5686 
of the Code provides that infants without guardians must sue by the next friend 
and defend by guardian appointed by the court. Section 5695, relative to suits 
for injuries causing death of a minor, provides: “When the death of a minor 
child is caused by the wrongful act, or omission, or negligence of any person or 
persons, or corporation, his or their servants or agents, the father, or the mother, 
in cases mentioned in the preceding section; or if the father and mother are both 
dead, or if they decline to bring the action or fail to do so within six months 
from the death of the minor, the personal representative of such minor may sue, 
and in any case shall recover such damages as the jury may assess.” 


The General Acts of Alabama, Extra Session 1932, pp. 178, 185, provide that 
an insurance company may assume the liability. Section 26, article 7, provides as 
follows: “No permit shall be issued until there has been filed and accepted by the 
Judge of Probate to whom application is made, a good and sufficient indemnity 
bond or insurance policy (upon which the premium has been paid in advance 
for a period of not less than 30 days) issued by some surety or insurance com- 
pany, or other insurance carrier duly authorized to transact business as such 
within this State, for the protection of the public (other than the passengers of, 
or the shippers of freight by, such carrier) in the collection of damages for which 
the carrier may be liable by reason of the operation of any motor vehicle subject 
to the provisions of this Act. It shall be the duty of the Commission to pre- 
scribe by general order the terms, conditions and provisions of such bonds, except, 
however, the penal sum or maximum amount of each such bond shall be $5,000.00 for 
the death of or injury to any one person, and $10,000.00 for the damages caused 
by any one accident or occurrence.” The terms of the liability assumed by the 
insurance company are to “pay as damages * * * imposed upon him (we inter- 
polate, “the assured”) by law for bodily injury.” 

Does the statute, section 5695 of the Code (as to suit by a personal repre- 
sentative to maintan an action and recover such damages as the jury may assess 
for injuries causing death of a minor child), even though it does not contain that 
portion of section 5696 of the Code providing “if the testator or intestate could have 
maintained an action for such wrongful act, omission, or negligence, if it had not 
caused death,” give the right of action to such minor child? And since section 
5695 of the Code does not contain the exception “if the testator or intestate 
could have maintained an action for such wrongful act,” etc., does it change the 
rule of the common law and give the right to the personal representative to 
sue for the tort committed by the parent on the child? 

We are of opinion that such was not the intent of the statute in question, and 
we hold that in the absence of a specific statute to the contrary, the rule in 
question, so long prevailing, would prevent an unemancipated minor child from 
recovering for an injury in tort against a parent. 
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What has been said will apply to the ruling on pleas directed to the wanton 
count. 

It follows that under the terms of the indemnity policy set out, the trial court 
was not in error in overruling demurrers directed to the pleas set up as answer 
to the simple negligence and wanton counts, 

The judgment of the circuit court is affirmed. 

Affirmed. 

Anderson, C. J., and Brown and Knight, JJ., concur. 


OWENS et al. v. OCEAN ACC. & GUARANTEE CORPORATION. No. 4—4785. 
Supreme Court of Arkansas. Nov. 8, 1937. 

109 Southwestern Reporter (2d) 928. 

USE. 

Injuries sustained by woman who was carelessly permitted to fall from ambu- 
lance stretcher or cot to pavement, while she was being carried from her home 
to ambulance, were within coverage of automobile liability policy covering injuries 
caused by ownership, maintenance, or use of undertakers’ ambulance. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Circuit Court, Pulaski County, Second Division; Richard M. 
Mann, Judge. 

Action by R. T. Owens and others against. the Ocean Accident & Guarantee 
Corporation. Judgment for defendant, and plaintiffs appeal. 

Reversed and remanded, with instructions. 

Tom F. Digby, of North Little Rock, for appellants. 

House, Moses & Holmes and Richard C. Butler, all of Little Rock, for appel- 
lee. 

GrirFin SmitH, Chief Justice. 

Appellants conduct a funeral home, and in connection with their business oper- 
ate an ambulance or invalid coach. 

Appellee, in 1934, issued its policy of insurance, under the terms of which it 
became liable to appellants for damages on account of bodily injuries, including 
death at any time resulting therefrom, and loss of services in consequence of such 
injuries sustained by any person or persons, caused by the ownership, maintenance, 
or use of a certain Henny ambulance invalid coach, as described in said policy. 
The contract further provided that the insurer would investigate any claim for 
such injury or damage and negotiate settlement thereof, and would defend suits 
arising from any such injury or damage, and would pay all costs incurred in the 
defense of suits, so instituted, growing out of the ownership, maintenance, or use 
of said motor vehicle, even if such actions were groundless. 

In 1935, at a time when the insurance was in force, the ambulance identified in 
the policy was sent by appellants to the home of Mrs. Mollie Mason in North 
Little Rock for the purpose of transporting Mrs. Mason to the Baptist State Hos- 
pital. The ambulance was parked on the street in front of Mrs. Mason’s home. 
A cot, utilized as a part of the ambulance equipment, was taken therefrom and 
Mrs. ‘Mason was placed on it. While the cot was being so utilized in carrying 
Mrs. Mason from her home to the ambulance, she was carelessly allowed to fall 
from the cot to the pavement just as the attendants or servants were passing with 
ene from the yard to the sidewalk. Appellee was promptly notified of the 
accident. 

Subsequently, suit for damages to compensate for the injuries sustained was 
filed by ‘Mrs. Mason against appellants. Appellee was notified that suit had been 
filed, but it declined to defend, assuming that under the terms of the insurance 
contract it was not obligated. 

Appellants thereupon employed an attorney, who for $306 effectuated a settle- 
ment of Mrs. Mason’s $30,000 claim. The attorney’s fee was $250. 

This appeal is from the action of the Pulaski circuit court, Second division, 
wherein the judge, sitting as a jury by agrement of the parties, found that the 
policy issued by appellee did not apply to an accident sustained in the manner and 
in the circumstances herein stated. 

_ Appellee relies upon a Tennessee case, J. T. Hinton & Son v. Employers’ 
Liability Assurance Corporation, 166 Tenn. 324, 62 S.W.(2d) 47, 48, the facts 
there being almost identical with those now before us. Mrs. Bell Hall, for the 
purpose of being conveyed from her home to a hospital, was placed on a stretcher 
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taken from an ambulance, and while being taken to the ambulance an attendant 
negligently permitted the stretcher to fall, injuring Mrs. Hall. Suits were filed 
against the ambulance company, which were successfully defended after the 
Employers’ Liability Assurance Corporation had denied liability under its policy. 
The suit of Hinton & Son against the Employers’ Liability Assurance Corporation 
was to recover court costs and attorneys’ fees incurred in defending the suit 
brought by Mrs. Hall. The Supreme Court of Tennessee held that the insurance 
company was not liable. The clause of the insurance contract, claimed by Hinton 
& Son to be applicable, indemnified against damages “resulting from the ownership, 
maintenance, operation, or use” of the ambulance. Citing 1 Couch, Cyc. of Insur- 
ance Law, 174, the Tennessee court said: “This general and broad language must 
be construed with reference to the subject-matter and the nature of the risk 
involved, with due regard to the objects and intentions of the parties as the same 
may be gathered from the whole instrument.” 

In arriving at a determination of nonliability, the Tennessee court reviewed 
Panhandle Steel Products Co. v, Fidelity Union Cas. Co. (Tex.Civ.App.) 23 
S.W.(2d) 799, 801, and Quality Dairy Co. v. Fort Dearbarn Casualty Underwriters 
(Mo.App.) 16 S.W.(2d) 613, 614. In the Texas case liability was affirmed in 
favor of a pedestrian who had been struck by an iron beam while the beam was 
being unloaded from a parked truck. It was held that the accident resulted from 
the “use of the truck” within the meaning of the insurance contract. The Texas 
court said: “It will be noted, further, that the language used in the liability clause 
of the policy is broad and general in its scope, and not:restricted by any words 
to the effect that the injuries covered by that clause must be the ‘proximate’ result 
of the use of the truck, or that the injury must be sustained while the truck was 
being driven, or the result of collision or overturning.” 


In the Quality Dairy Case (Missouri) the court held that the obligation 
incurred by the insurer under a policy employing the words “by the reason of 
ownership, maintenance, or use” of an automobile was not limited to cases where 
the truck itself produced the injury, but that the contract was expressly drawn in 
terms broad enough to cover all claims arising by reason of the use of the truck. 


In the Texas case the facts showed that, at the time the pedestrian was injured, 
the truck was backed up to the curb, and the iron beam was being moved across 
the sidewalk into the building. When about one-half of the beam was off of the 
truck, the accident occurred. The Tennessee court, in distinguishing between the 
cases, said: “If the accident assigned by Mrs. Hall as the cause of her injury had 
occurred while the stretcher was being placed in the ambulance, or while it was 
being removed therefrom, we would be strongly inclined to follow the argument 
of the case just cited, and hold it the result of the use of the ambulance. But 
the authorities and liberal rule of construction cited do not, in our opinion, justify 
the further extension of the terms of the contract, so as to include the accident 
in suit. When the stretcher was dropped, the ambulance had not been reached. 
Mrs. Hall was being transported to the ambulance, and not by it or on it. The 
transportation of sick persons from bed to street curb was a necessary incident 
to the conduct of complainants’ business of operating an ambulance for hire, but 
was not a necessary incident to the operation or use of the ambulance as a motor 
vehicle, as the actual placing or removal of persons therein and therefrom would 
be. Complainants were insured against liability arising from the operation and 
use of the vehicle and not against liability arising from the conduct of their busi- 
ness.” See, also, Commonwealth Casualty Company v. Headers, 118 Ohio St. 429, 
161 N.E. 278; Caron vy. American Motorists’ Insurance Company, 277 Mass. 156, 
i’ it a’ Luchte v. State Automobile Insurance Company, 50 Ohio App. 5, 


It will be observed that the contract construed by the Supreme Court of 
Tennessee contained the words “by the reason of ownership, maintenance, or use.” 
In the policy written by appellee in the instant suit, it affirmatively appears that 
the ‘automobile covered by the insurance is a commercial vehicle identified as “one 
Henney ambulance invalid coach,” and it is shown in the policy that appellants are 
engaged in the undertaking business. The following definitions then appear in the 
policy: “(a) The term ‘pleasure’ is defined as personal, pleasure and family use, 
including business calls. (b) The term ‘commercial’ is defined as the transportation 
or delivery and the loading and unloading of goods or merchandise in direct connec- 
tion with the assured’s occupation or business.” 
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In the Hinton Case, discussed supra, the Tennessee court felt that allowance 
of recovery would require that “terms of the contract” be further extended. 
Therefore, the decision rests upon the proposition that there could be no liability 
unless the automobile, per se, had been the efficient cause of the accident, or uness 
the event with which its use was associated had been so closely allied to or 
connected with the automobile as to justify a finding that effect flowed as a natural 
sequence to cause, one heing the complement of the other. With this general prin- 
ciple we are in accord. 'We are also in agreement with the express holding in 
the Hinton Case that “The transportation of sick persons from bed to street curb 
was a necessary incident to the conduct of complainants’ business, * * * but was not 
a necessary incident to the operation or use of the ambulance as a motor vehicle.” 

But conceding the correctness of these conclusions, does it imperatively follow 
that liability can only arise in those cases where the negligence upon which an 
action is predicated occurred at a time when the automobile was being used as 
a necessary incident to its operation as a motor vehicle? Obviously, there are 
lawful and logical uses to which a commercial vehicle may be put which are not 
necessarily incident to its operation as such; yet, an incidental use of such vehicle 
might be the predominating cause of loss, even though, in point of time or distance, 
it was not the nearest agency in contact with effect. 

“Ownership, maintenace, and use” are general terms. These words were 
selected by the insurer to indicate or circumscribe the scope of coverage con- 
templated; and, where such expressions are adopted, it is not a perversion or 
extension of the contract, when applied to the instant case, to say that, although 
use of the stretcher to convey Mrs. Mason from her home to the waiting ambulance 
was not a necessary incident to use of the automobile as a motor vehicle, it was 
an essential transaction in connection with use of the automobile as. an ambulance. 
When we add to these conclusions appellee’s knowledge that the vehicle insured 
was, by express terms of the contract, to be used as an ambulance, it necessarily 
follows that any transaction so closely identified with the operation of the vehicle 
as an ambulance as to form a link in its general utility and functions would fall 
within the purview of the risk insured against, and appellee would become liable. 

In the view that we have taken it is not necessary to discuss the language of 
appellee’s contract appearing in subdivision “(b),” defining the term “commercial” 
as pertaining to the transportation or delivery and the loading and unloading of 
goods or merchandise in direct connection with the assured’s occupation or busi- 
ness. Such discussion is pretermitted for the reason that the accident to Mrs. 
Mason did not occur while the stretcher was in contact with the ambulance, 
although admittedly she was being “loaded” within the meaning of the policy. We 
prefer, however, to place the decision upon the ground that use of the stretcher 
at the time and in the manner shown was an incident to the use of the vehicle 
as an ambulance, it having been admitted by stipulation that the stretcher or cot 
was a part of the equipment. 

The judgment is reversed and the cause remanded, with instructions to enter 
judgment consistent with this opinion. 


MOORE v. FRANKLIN MUT. INS. CO. Ag. No. 1. 
Appellate Court of Illinois. Fourth District. Nov. 8, 1937. 
11 Northeastern Reporter (2d) 133. 
RELEASE. 


Evidence that owner of automobile collision policy signed releases setting 
forth loss of truck as $775 and agreeing to accept in full payment and satisfaction 
ot all claims under the policy sum of $349.40 on promise of insurer to make other 
payments in future, Aeld insufficient to show fraud in execution or procurement 
of releases without which releases constituted full and complete settlement of 
the demand of insured. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 


Appeal from Randolph County Court; E. H. Wegener, Judge. 

Action upon an automobile collision policy by Hal Moore against the Franklin 
Mutual Insurance Company wherein the insurer sought to escape liability for 
damages to plaintiff’s truck on ground that full and complete settlement had 


n made with plaintiff. Judgment for the plaintiff, and defendant appeals. 
Reversed. 
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John Sprigg Gilster, Robert G. Ottesen, and J. Fred Gilster, all of Chester, 
for appellant. 

William G. Juergens, of Chester, for appellee. 

Stone, Presiding Justice. (Publish abstract only.) 


MERCER CASUALTY CO. OF CELINA, OHIO v. KREAMER. No. 15567. 
Appellate Court of Indiana, in Banc. Nov. 22, 1937. 
11 Northeastern Reporter (2d) 84. 
1. OWNERSHIP. 


Evidence authorized finding that either automobile liability insured was 
‘owner of insured automobile at time of collision wherein plaintiff was injured, or 
that defendant insurer waived condition of sole and unconditional ownership by 
virtue of its knowledge of the ownership through its agent and by failure to 
rescind policy and tender back premium. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. CONSENT. 

In action against automobile liability insurer by holder of judgment against 
insolvent driver of insured automobile, evidence authorized finding that driver 
was driving insured automobile with consent and permission of owner at time 
of collision, where evidence showed that owner permitted her fiance to drive 
automobile and to let anyone drive automobile whom he thought a competent 
driver, and that owner’s fiance gave driver, whom he thought a competent driver, 
permission to drive automobile without restrictions except that driver was to call 
for owner’s fiance at specified time. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

3. OMNIBUS COVERAGE. 

Where owner gave her fiance permission to drive insured automobile and to 
let anyone drive automobile whom he thought a competent driver, and fiance 
gave his cousin, whom he thought a competent driver, permission to drive auto- 
mobile without restrictions, except that he was to call for owner’s fiance at 
specified time, cousin was “person responsible for operation of automobile,” 
within liability policy provision covering, in addition to named assured, any 
person responsible for operation of insured automobile, provided automobile were 
being used with express or implied consent of named assured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Huntington Circuit Court; Sumner Kenner, Judge. 

Action by Alline Kreamer, by Harvey Kreamer, her next friend, against the 
Mercer Casualty Company of Celina, Ohio. Judgment for plaintiff, and defendant 
appeals. 

Affirmed. 

Eggeman, Reed & Cleland and Flanagan & Murphy, all of Fort Wayne, for 
appellant. 


Barrett, Barrett & McNagny, Leigh L. Hunt, Mentor Kraus, and J. A. 
Bruggeman, all of Fort ‘Wayne, for appellee. 

Kime, Judge. 

This action was brought by appellee against the Mercer Casualty Company by 
an amended complaint alleging that Alline Kreamer, by her next friend, Harvey 
Kreamer, recovered judgment by default against Herbert Weikel in an action 
in the superior court of Allen county, Indiana, on February 24, 1934, in the sum 
of $2,500 and costs; that on August 1, 1934, execution was issued on said judg- 
ment and returned unsatisfied; that no part of said judgment has been paid; 
that Weikel is insolvent; and that the Mercer Casualty Company was the 
insurer on the automobile which was being driven by Weikel at the time Alline 
Kreamer was injured, for which injuries she obtained the judgment hereinabove 
mentioned. To this complaint defendant answered in general denial, and on the 
issues thus formed trial was had before a jury, resulting in a verdict for plaintiff 
in the sum of $2,625.25 plus interest at 6 per cent. from March 11, 1935. Motion 
for new trial was overruled and judgment was entered according to the verdict. 

This appeal followed, and the error assigned is that the court erred in over- 
ruling appellant’s motion for new trial; the grounds that are properly presented 
being that the verdict of the jury (a) is not sustained by sufficient evidence, (b) 
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that it is contrary to law, and (c) that the court erred in giving and reading 
each of the instructions numbered 2, 3, and 3%. 

The evidence discloses that Richard D. Graber, as administrator of the estate 
of A. W. Graber, transferred on sale, by order of court, the title to an auto- 
mobile belonging to said estate to Mary Macey, whom he was engaged to marry; 
that at that time said automobile was insured in the Mercer Casualty Company; 
that Richard D. Graber explained to the agent of that company that he (Graber) 
had purchased the automobile but had placed the yg in Mary Macey and asked 
it it was necessary to buy a new policy to insure the automobile or whether the 
old one could be transferred, and the agent said that if a clear title to the auto- 
mobile could be shown the old policy could be transferred. Thereupon the policy 
in appellant company then on said automobile was transferred to Mary Macey. 
said Graber and Mary Macey had an agreement in reference to the automobile 
“that either of us would leave the other allow any person to drive the automobile 
that we thought was competent, and that is the only understanding we ever had 
as to how it would be used and operated,” and at the time Mary Macey last left 
the automobile in Graber’s possession, before the accident, she gave him no 
instructions as to how he should use the automobile and placed no restrictions 
upon the use thereof and “it was perfectly alright that he should use it any way 
he wanted to.” 

On May 6, 1932, Graber, who had possession of the automobile, drové to his 
work with Weikel; that on arriving at his destination about 3:00 o'clock p. m. 
he told Weikel, his cousin (who was an adult member of his household and not 
his domestic servant), to have the automobile washed and return for him 
(Graber) at 11:00 o’clock p. m. Graber at the time he turned the automobile 
over to Weikel placed no restrictions whatsoever on the use of the automobile 
by Weikel, except that he was to call for Graber at the designated time. During 
the time Weikel had the use of the automobile, Alline Kreamer, who was riding 
in the automobile as his guest, was injured when the accident occurred. 

The evidence further discloses that after the accident representatives of the 
Mercer Casualty Company called at the home of Alline Kreamer and one of 
them asked how much the doctor and hospital bill would amount to, and when 
he was informed that that was not yet known, he said that when that amount 
was determined everything would be taken care of and all the bills would be 
paid. Later the representative informed the parents of Alline Kreamer that the 
insurance company had refused to make any settlement of their claim and that 
if the parents wanted to go any further they should engage an attorney. 

It further appears that the repairs to the automobile were paid for by the 
Mercer Casualty Company and that Mary Macey signed the release and in the 
sworn proof of loss ‘said that she was the owner of the automobile. 


Appellant first questions the sufficiency of the evidence as to whether or not 
there was established thereby (1) that Mary Macey was the owner of the auto- 
mobile insured at the time of the collision, (2) that at that time Herbert Weikel 
was driving the automobile with the consent and permission of the assured, 
Mary Macey, and (3) that at the time of the collision said Weikel was one 
intended to be insured within the terms of the policy. 


[1-3] We have read the evidence and find that there is sufficient from which 
the jury was justified in finding that either Mary Macey was the owner of the 
automobile at the time of the collision, or that appellant waived the condition of 
sole and unconditional ownership by virtue of its knowledge of the ownership 
through its agent and by a failure on the part of appellant to rescind the policy 
and tender back the premium; that she had given consent and permission to 
Graber to drive the automobile; that she also had conferred blanket authority 
upon Graber to let anyone drive the automobile whom he thought was a com- 
petent driver; that thereby she empowered her agent (Graber) to permit Weikel 
(whom Graber testified he considered a competent driver) to drive the auto- 
mobile; that Graber gave Weikel permission to drive the automobile and placed 
no restrictions upon the use thereof by Weikel, except that he was to call for 
Graber at 11:00 o’clock p. m.; that Weikel was responsible for the operation of 
the automobile at the time of the collision, gnd hence was one intended to be 
insured within the terms of the policy by Virtue of the following contained 
therein: “Extended Coverage. This policy shall * * * in addition to the named 
assured, inure to the benefit of any person, firm or corporation responsible for 
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the operation of any automobile or other vehicle described herein, provided said 
vehicle is being used with the express or implied consent of named assured or 
of an adult of his household (not a chauffeur or domestic servant), firm or cor- 
poration, and for pur OSes rated by the Company as not more hazardous than 
a stated in assured’s application for his policy. This extension of coverage 
shall not be available to a public automobile garage, automobile repair shop, 
automobile sales agency, automobile service station, and the agents or em loyees 
thereof.” Vulcan Ins. Co. v. Johnson (1920) 74 Ind.App. 62, 128 N.E. 664; National 
Mut. Ins. Co. v. Bales (1923) 8¥ Ind.App. 302, 139 N.E. 13, 141 N.E. 481 ; Dickinson 
v. Maryland Cas, Co. (1924) 101 Conn. 369, 125 A. 866, 41 A.L.R. 500; Stovall 
v. N. Y. Indemnity Co. (1928) 157 Tenn. 301, 8 S.W.(2d) 473, 72 A.L.R. 1368; 
Odden v. Union Indemnity Co. (1930) 156 Wash. 10, 286 P. 59, 72 A.L.R. 1363; 
Georgia Cas. Co. v. Waldman (C.C.A. 5th. 1931) 53 F.(2d) 24; Boyer v. Mass. 
Bonding & Ins. Co. (1931) 277 Mass. 359, 178 N.E. 523; Am. Ins. Co. v. Woolfolk 
(1929) 96 Ind.App. 445, 169 N.E. 342; Tomasetti v. Maryland Cas. Co. (1933) 117 
Conn. 505, 169 A. 54; Drewek v. Milwaukee Auto Ins. Co., 207 Wis. 445, 240 
N.W. 881; Boudreau v. Maryland Cas. Co. (1934) 287 Mass. 423, 192 N.E. 38. 

Appellant complains of the giving by the court of instructions numbered 3 
and 3% and by its contentions again says that Mary Macey was not the owner 
of the automobile. Since we have decided that there was evidence to sustain 
the finding that she was the owner, these instructions weré not erroneous. 

[4] Appellant contends that the court erred in giving instruction numbered 2 
tendered by the appellee, which instruction is as foil..~: 

“At the time that the accident in question happened, it was provided by law 
in this state in substance that no oilley of insurance against loss or damage 
resulting from loss, damage to, or injuries suffered by any person or persons for 
which the person covered by said insurance policy is liable, shall be issued or 
delivered by any insurance company in this state unless such policy contains a 
provision that the insolvency or bankruptcy of the person insured shall not 
release the insurance carrier from the payment of damages for injuries sustained 
or loss occasioned during the life of the policy, and that in case an execution 
against the insured is returned unsatisfied because of the insolvency or bank- 
ruptcy of such insured in an action brought by the injured person, then an action 
may be maintained by an injured person against the insurance company under 
the terms of its policy for the amount of the judgment in said action, not exceed- 
ing, however, the amount of the policy. 

“T therefore instruct you that if you find from the evidence in this case that 
the Herbert Weikel against whom the plaintiff recovered judgment in the Super- 
ior Court of Allen County for two thousand five hundred dollars ($2500) was an 
additional insured within the meaning of the policy herein sued upon, and that 
execution was issued on said judgment and returned unsatisfied because of the 
insolvency of said Weikel, then the plaintiff is authorized to bring this action 
against the defendant and this is true even though said Weikel is not specifically 
named as an assured in said policy,” and says that chapter 180, p. 649, of the 
Acts of 1931, upon which this instruction is based, does not intend what the 
instruction seeks to convey. Weikel was here operating the automobile with the 
permission, express or implied, of the owner. In this operation he was negligent 
and damages resulted for which the insurer is liable under this act. 

Finding no reversible error, the judgment of the Huntington circuit court is 


in all things affirmed. 


WATSON v. TRAVELERS MUT. CASUALTY CO. No. 33478. 
Supreme Court of Kansas. Nov. 6, 1937. 
73 Pacific Reporter (2d) 64. 


4, RIGHT OF ACTION. 


Where property loss is in excess of insurance collectible thereon, the insured 
is “proper party” to poe action — the wrongdoer, and he is accountable to 
insurer as trustee and must proportionally reimburse it out of whatever judement 
is recovered (Gen.St.1935, 60-401). — 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

5. COLLISION. , o . 

Where insured carried $50 deductible collision policy on automobile and where 

his administratrix had made settlement with insurer for agreed value of auto- 
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mobile less $50, the administratrix was “proper party” to sue for value of auto- 
mobile (Gen.St.1935, 60-401). 
(For other cases, see Insurance, Dec. Dig. § 606[1].) 
Syllabus by the Court. 

In an action on behalf of a widow and minor children for the alleged wrongful 
death of their husband and father who was killed when his automobile crashed 
into the rear of a heavily loaded truck standing after nightfall on a public highway, 
the record examined, and held: (1) The evidence of the truck driver’s negligence 
was sufficient to sustain the verdict. (2) The facts showing contributory negli- 
gence on the part of the deceased were not so clearly established as to require 
the trial court to give an instructed verdict for defendant. (3) Under the cir- 
cumstances stated in the opinion plaintiff was the proper party to sue for the value 
of the automobile authough she had collected insurance for part of the loss and 
damage thereto. 

Dawson, C. J., and Thiele and Wedell, JJ., dissenting in part. 

Appeal from District Court, McPherson County; John G, Somers, Judge. 

Action by Flotilla Watson, administratrix of the estate of A. A. Watson, 
deceased, against the Travelers Mutual Casualty Company. From an adverse 
judgment, defendant appeals. 

Affirmed. 

C. W. Burch, B. I. Litowich, La Rue Royce, L. E. Clevenger, E. S. Hampton, 
and R. E. Haggart, all of Salina, for appellant. 

Evart Mills, of McPherson, for appellee. 

Dawson, Chief Justice. 

This is an appeal from a judgment awarding damages to plaintiff for the death 
of her husband who was killed by driving his automobile into the rear end of a 
heavily loaded truck on a public highway. 

The facts which the jury chose to believe were substantially these: 

One Ed. T. Kelley was the owner of a 2-ton truck. He was engaged in haul- 
ing salt from Kanopolis to Salina. Highway No. 40 is paved from Ellsworth east- 
ward te the width of 20 feet with a black line in the center to indicate its two lanes 
of traffic. 

On January 3, 1936, Kelley loaded his truck with 4% tons of salt at Kanopolis, 
drove north for 3 or 4 miles to highway No. 40 and procedeed eastward thereon. 
About 4 miles east of the point where he had turned into highway No. 40 the 
road rises gently for a distance of 600 feet. West of this rise, there is a consid- 
erable distance on the highway which is open to the view of persons traveling 
eastward. When Kelley was about half way up this gentle slope he stopped his 
truck for five minutes. It was then after dark, and certain lights on Kelley’s 
truck were seen by a farmer and his wife, witnesses, who resided at a point about 
400 feet northeast of where the truck was standing. About that time, these two 
witnesses saw an automobile coming from the west with its headlights burning. 
This automobile was being driven by plaintiff’s husband, A. A. Watson. It crashed 
into the rear of Kelley’s truck, swung around it to the left, and came to a standstill 
a short distance from the front end of the truck, with Watson dead in its wreckage. 

Plaintiff brought this action against Kelley’s insurance carrier, defendant 
herein, charging negligence on the part of Kelley as follows: 

The truck was standing on the highway facing slightly southeastward so that 
its left rear corner extended over the black line dividing the two lanes of traffic. 
The headlights and dimmers of the truck were turned off, and only the front clear- 
ance lights and the left rear clearance light were burning; the rear of the truck 
had no reflector; and no warning signs, flags, flares, or lights had been placed 
to warn traffic coming from the west. The one rear clearance light was attached 
in front of a 2-inch brace on the body of the truck so that it could not readily 
be seen by one approaching from the rear when the truck was standing angularly 
to its proper lane of traffic and facing southeast. The body of the truck was about 
4 feet above the pavement and was painted a dull red color and indistinguishable 
from the pavement in the nighttime. 

The petition also alleged: 


“That on account of the height of the body of the said truck from the pave- 
ment, the color of the said body, the lack of proper lights, the lack or flares or 
other warning signals to the rear of the said truck, the fog along the said ravine, 
and the fact that the said truck was parked in a traffic lane on a hillside at night, 
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the said A. A. Watson could not see the said truck until within a few feet of it, 
That as soon as the said A. A. Watson could see the said truck he immediately 
turned to go around it on the left, but that on account of the position on the 
highway in which the said truck was stopped, the left rear corner of the said 
truck extended over the black line dividing the lanes sufficiently for the said A. A. 
Watson to hit it with his automobile at a point just in front of his right front 
door. That the force of the collision was sufficient to tear the entire right hand 
side off the body of his automobile, but that his automobile went on around the 
said truck and came to a stop approximately four feet in front of the truck, cross 
ways in the road and in an upright position. That in the said collision the said 
A. A. Watson was instantly killed and his automobile completely wrecked. * * * 

“That the negligence of the said Ed. T. Kelley, as hereinbefore alleged, is the 
sole and proximate cause of the death of A. A. Watson and the destruction of 
his said automobile.” 

The petition also contained a count in damages for the demolition of the 
Watson automobile. 

Defendant’s answer contained a general denial and a plea of Watson’s contrib- 
utory negligence. 

The cause was tried before a jury which returned a general verdict for plaintiff 
for $3,800, and itemized it thus: For the death of ‘Watson $3,500; for the damage 
to the Watson car $300. 

Motions to set aside the verdict covering the damage to the automobile and 
to grant a new trial on all the usual grounds were overruled, and judgment was 
entered for plaintiff. 

Defendant appeals, contending that no negligence was shown and that contrib- 
utory negligence was so clearly established that an instructed verdict should have 
been given. A third contention relates to misjoinder in the matter of damages to 
the Watson automobile which will be noted later. 

[1] Touching the question of Kelley’s negligence, there was testimony to 
support our summarized statement of the facts, and, since the jury and the trial 
court chose to give it credence, it is useless to give space to defendant’s evidence 
which tended to show that the Kelley truck was properly equipped with headlights, 
taillights, and clearance lights, which had been inspected before Kelley started 
from Kanopolis, and that Kelley “couldn’t have gotten through the port of entries” 
if they had not been properly set, and that they were inspected “each and every 
time” he passed through a port of entry: that all these lights were burning; that 
the Kelley’ truck was not standing on the highway but was slowly moving up 
the grade with its heavy load when the Watson car ran into it from the rear. 
Neither is it of present consequence that defendant’s evidence which the jury 
did not believe tended to show that shortly before the fatal accident one of the 
headlights on Watson’s automobile was not burning and that the sheriff had ordered 
him to go to a repair shop and get his lights fixed and that he disregarded that 
admonition; nor is it now of any consequence that defendant’s evidence tended 
to show that the Watson car was being driven at “a terrible speed,” or “about 
60 miles” per hour shortly before the fatal accident. On the question whether 
there was sufficient evidence to take the controverted issue of the truck driver’s 
negligence to the jury this court is of one accord and hold that it was a jury 
question. 


[2] Touching the question whether the contributory negligence of the deceased 
was so clearly established that the trial court should have ruled on it as a matter 
of law, the evidence was to this effect: 

There were no obstructions on the highway to prevent Watson from seeing 
the truck for a half mile or more before he reached the point of collision. The 
night was clear, although there may have been a slight haze at a low point in the 
highway some 300 feet west of the truck. Plaintiff herself alleged and she also 
testified that the headlights and brakes on Watson’s car were in good order, Its 
headlights cast a beam 350 feet ahead. On that gentle rise the rear of the Kelley 
truck would have been visible within the beam of Watson’s headlights at 200 feet: 
and Watson’s car_could have been stopped in 108 feet if it had been traveling 60 
miles per hour. If running at less speed, at 30 or 35 miles per hour, as alleged 
in plaintiff's petition, it could have been stopped in 30 or 35 feet; if at 40 miles 

r hour, it could have been stopped in 45 feet; at 50 miles per hour, in 90 feet. 
his was the only evidence on the distances within which such an automobile 
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as [Watson’s could have been stopped with its brakes in good working order when 
driven by a careful and competent driver. 

[3] On this evidence, defendant invokes the familiar rule of law this court 
has repeatedly applied to damage suits arising from automobile accidents, which, 
shortly stated, is that it is negligence as a matter of law for a motorist to drive 
his car at night in such a manner that he cannot stop it in time to avoid a collision 
with an object within the distance which his headlights will reveal. And a motorist 
will not be heard to say that he did not see what was there to be seen if he had 
his eyes on the road ahead of him. Twenty years ago this court announced this 
rule in Fisher v. O’Brien, 99 Kan. 621, 162 P. 317, L.R.A.1917F, 610, the first section 
of the syllabus of which reads: “Independently of any statute it is negligence as 
a matter of law to drive an automobile along the highway on a dark night at such 
m_ that it cannot be stopped within the distance that objects can be seen ahead 
of it.” 

The same rule of law has been applied a score of times since Fisher v. O’Brien, 
supra, was decided. Thus in Jones v. Atchison, T. & S. F. R. Co., 129 Kan. 314, 
282 P. 593, 594, plaintiff drove his autotruck into the side of a freight train stand- 
ing on a railway crossing. He sued for damages, alleging negligence on the part 
of the railway company, but he was nonsuited on account of his own contributory 
negligence. This court said: 

“At the time the accident occurred, the law regulating the use of the highway 
required that plaintiff’s truck be equipped with good and sufficient brakes, and with 
two lamps exhibiting white lights visible at a distance of 300 feet in the direction 
in which plaintiff was proceeding; and required plaintiff to drive at a rate of speed 
reasonable and proper under the conditions. * * * 

“One of the purposes of the statute was to require equipment which will enable 
a driver to see ahead of him, and it is negligence for him to proceed at such speed 
that he cannot stop within the distance he can see ahead of him. The rule has 
been applied to one driving at night (Giles v. Ternes, 93 Kan. 140, 143, 143 P. 491) ; 
to one driving with dim lights (Fisher v. O’Brien, 99 Kan. 621, 162 P. 317, L.R.A. 
1917F, 610); to one driving at night who could not see because of brightness of 
the lights of an automobile coming toward him (Howard v. Zimmerman, 120 
Kan. 77, 80, 242 P. 131); to one driving at night when it is misting or raining 
(Rhoades v. Atchison, T. & S. F. R. Co., 121 Kan. 324, 246 P. 994): to one driving 
in foggy weather (O’Connell v. Lusk, 122 Kan. 186, 250 P. 1059) ; and to one driving 
at night on a grade which caused his lights to be projected above an obstruction 
(Haines v. Carroll, 126 Kan. 408, 267 P. 986). The result is that, if the night 
be very dark and the fog very thick, and the engine smoke very dense, the driver 
of an auto vehicle who is just driving along the road proceeds at his own risk, 
unless he correlates speed and ability to ston with ability to see.” 129 Kan. 314, 
at pages 315, 316, 282 P. 593. 

Why should not this rule of law be applied to the case at bar? It is not one 
of universal application. In Conwill v. Fairmount Creamery Co., 136 Kan. 861, 18 
P.(2d) 193, the action was for damages to plaintiff and his automobile in a collision 
with the rear of a creamery truck which was standing without lights on a damp 
and slippery pavement on a dark and misty night. This case, in certain details, 
is not precisely like the one at bar; but part of the opinion is pertinent, where we 
said: “It need hardly be repeated that contributory negligence must be clearly 
established before that question of fact can properly be withdrawn from the jury. 
** * Defendant also cites some of our recent cases not greatly different from 
this one in which this court held that plaintiff’s own evidence did establish contrib- 
utory negligence as a matter of law. Haines v. Carroll, 126 Kan. 498, 267 P. 986; 
Tones v. Atchison, Topeka & Santa Fe R. Co., 129 Kan. 314, 282 P. 593: Tuer v. 
Wavland, 129 Kan. 458, 461, 283 P. 661. A majority of this court, however, are 
of the opinion that, under the evidence adduced by plaintiff, there is a closer analogy 
between the present case and those of McCoy v. Pittsburg Boiler & Machine Co., 
124 Kan. 414, 261 P. 30; Womochil v. List & Clark Construction Co.. 135 Kan. 
695, 11 P.(2d) 731, and Witte v. Hutchins, 135 Kan. 776, 12 P.(2d) 724, where it 
was held that plaintiff's contributory negligence under quite similar circumstances 
was not so clearly established as to require or justify a ruling which would take 
the case from the jury.” 136 Kan. 861, at pages 862, 863, 18 P.(2d) 193, 194. 

Recent highway accident cases where the evidence of contributory negligence, 
although strongly persuasive, was not so clear as to justify a directed verdict and 
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did require submission to a jury, are Barzen v. Kepler, 125 Kan. 648, 266 P. 69; 
Hayden v. Jack Cooper Transport Co., 134 Kan, 172, 5 P.(2d) 837 ; Deardort 
v. Shell Petroleum Corp., 136 Kan. 95, 12 P.(2d) 1103; Meneley v. Montgomery, 
145 Kan. 109, 64 P.(2d) 550. In Bergman vy. Kansas City Public Ser. Co., 144 
Kan. 27, at page 29, 58 P.(2d) 110, 112, which arose out of a collision of a delivery 
truck and a passenger bus, the familiar rule touching contributory negligence was 
repeated: “If the facts were such that reasonable minds could reach different 
conclusions therefrom, the question of contributory negligence was one for the 
jury. Sponable v. Thomas, 139 Kan. 710, 33 P.(2d) 721. And cases therein cited.” 


In the Sponable Case, supra, the collision out of which the action arose 
occurred about 10:30 p. m. on a February night when the weather was misty, 
raining, sleeting, and occasionally snowing. Defendant’s truck stood on the high- 
way without rear lights, flares, or other warning signs. Plaintiff’s car was properly 
equipped with brakes and lights and windshield wiper. Owing to the unfavorable 
weather plaintiff was driving at 15 miles per hour when he first noticed defendant’s 
unlighted truck 10 or 12 feet ahead. He applied his brakes and swerved to the 
left but failed to avert a collision. One of the questions on appeal was whether 
plaintiff was guilty of contributory negligence as a matter of law in failing to 
operate his car on that perilous night so that he could stop it within his very 
restricted range of vision. This court said: “Was the plaintiff guilty of contrib- 
utory negligence? The argument is based on the proposition that he was not driv- 
ing at a rate of speed that would enable him to stop within the distance he could 
see objects ahead of him. The evidence showed that the plaintiff's car was 
equipped with standard lights which were in operation and that the beam or ray 
of light showed forward focusing on the ground about 30 feet ahead of the car, 
and that the lights were about 36 inches above the ground; that the truck was 
unpainted and a dark drab color; that it had no lights, either tail-light or other 
lights at the rear, nor were there any flares or other lights to warn of its location; 
and that the lower portion of the back end of the truck was about 47 or 48 inches 
above the ground. The truck was on the pavement with the rear thereof slightly 
over on the left-hand side of the center of the highway. The plaintiff’s speed 
was about 15 miles per hour; the highway was slick from sleet and snow. The 
plaintiff stated he did not see the truck until he was about 15 feet from it. Other 
testimony might be detailed, but the above shows the situation. Appellants 
contend that at the speed plaintiff was driving he should have and could have 
stopped after seeing the truck, and in any event it was negligence for him to 
drive at such a rate of speed he could not stop short of any obstruction within 
the range of his vision, citing [cases]. * * * If appellant is entitled to judgment 
on the ground that the plaintiff was guilty of contributory negligence, it must 
be.as a matter of law, for the jury’s verdict acquits the plaintiff of contributory 
negligence as a matter of fact. * * * As we view the matter the question of 
whether there was contributory negligence on the part of plaintiff in not seeing 
the truck, under the evidence, was not a question of law, but was for the jury.” 
139 Kan. 710, at pages 719, 720, 721, 33 P.(2d) 721, 726. 


Drawing on these analogous cases for guidance, a majority of this court held 
that the fact that defendant’s truck stood somewhat athwart its lane of traffic, 
that its left rear corner extended measurably across the center line of traffic, that 
possibly the taillight was not burning, that both rear clearance lights were not 
burning and the left one was placed behind an upright standard so that it could 
not readily be seen by Watson, that the rear of the truck was of a dull red color 
not readily distinguishable from the pavement after night, that owing to the height 
of the truck body above its axles there was little or nothing in the nature of an 
obstruction on the highway which Watson could see by the headlights of his own 
car until he had gotten close to the truck, and that there was nothing apparent 
in the circumstances which would call for prompt and instant action on his part 
to stop his car or turn it far enough to the left to miss the truck. Conceding 
that the instant case is extreme, perhaps even more so than the Sponable Case, 
supra, a majority of the court decline to hold that Watson’s contributory negligence 
was established so clearly as to require a directed verdict. Rather is the case like 
Brugh v. Albers, 141 Kan. 223, 40 P.(2d) 380, another rear-end collision between 
an automobile and an insufficiently lighted truck standing on a public highway 
before daylight, where the court did submit the question of contributory negli- 
gence to a jury, and where the jury courageously and commendably found that 
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if the plaintiff had been keeping an eye on the road ahead and had kept his car 
under proper control the accident would not have happened and that he was guilty 
of contributory negligence. 

Passing next to the question involved in the item of $300 which the jury 
allowed as damages to the Watson car. In the course of the trial, the fact was 
elicited that Watson had carried a “$50 deductible collision insurance policy” on his 
automobile, and that the plaintiff administratrix had collected $228.75 thereon 
pursuant to a settlement with the insurer of the automobile in which it was agreed 
that the sum paid was $50 less than the value of the car. The settlement also pro- 
vided that the insurer was to be subrogated to the plaintiff's claim against the party 
liable for the damage to the Watson car. Counsel for defendant moved to strike 
out all testimony touching the value of the car. The trial court, for the time being, 
held that the motion should be sustained. After some colloquy the court said it 
would give plaintiff leave to amend her petition. 

“(Counsel for plaintiff): If the Court please, we have received permission to 
amend our petition. Do you want to consider it amended or do you want us to 
amend it? 

“(Counsel for defendant) : I would like to have you amend it so we know what 
we are to shoot at. * * * 

“(Counsel for plaintiff): If the Court please, we will withdraw our request, 
and that will settle that. 

“By the Court: Well it takes out the car and all. 

“(Counsel for plaintiff): It takes out except $50.00. 

“By the Court: Well it takes it all out. It is simply the proposition to amend 
by reason of the subrogation agreement hereinbefore entered into between this 
plaintiff and The Niagara Fire Insurance Company; she brings this action for 
the benefit of the insurance company for the loss of the car. 

“(Counsel for defendant): In order to save time, consider whatever amend- 
ment he is going to make, in there, and let’s go on with the trial. 

“By the Court: Yes; I can consider that later.” 

[4, 5] No amendment was formally made. So far as the proposed amend- 
ment which plaintiff intended to make may be discovered from the colloquy just 
quoted, her counsel conceded that it would take “the car and all” out of the 
case, except $50. It is undoubtedly the law of this state that although the Civil 
Code requires that an action must be brought in the name of the real party in 
interest (Gen.St.1935, 60-401), our own decisions have broadly held that, where 
a property loss is in excess of the insurance collectible thereon, the insured is 
the proper party to bring the action against the wrongdoer, and that he is 
accountable to the insurance company as trustee and must proportionally reim- 
burse it out of whatever judgment is recovered. Railroad Co. v. Blaker, 68 Kan. 
244,75 P. 71, 64 L.R.A. 81; Smith v. United Warehouse Co., 123 Kan. 515, 255 P. 
1115: Klingberg v. Atchison, T. & S. F. R. Co., 137 Kan. 523, 526, 21 P.(2d) 405. 

Here, although the trial court had ruled that all the damages were out of the 
case, and plaintiff's counsel acquiesced in that ruling except for the matter of $50, 
yet counsel for defendant suggested that “whatever amendment he is going to 
make” be considered as made, “and let’s go on with the trial.” This practice is not 
unusual. Ordinarily where the permitted amendment is not actually made, it is 
regarded as informally made if sufficient evidence on the subject matter is 
offered to determine the point involved. Excelsior Manufacturing Co. v. Boyle, 
46 Kan. 202, 26 P. 408, Syl. | 3; Tipton v. Warner, 47 Kan. 606, 28 P. 712; Thomp- 
son v. Howard Motors Co., 122 Kan. 339, 342, 252 P. 468. To be critically exact 
we think that both the trial court and plaintiff’s counsel were: in error. The 
damage to the Watson car was not “out of the case,” as the court had ruled: nor 
was it out of the case “except $50.00” as plaintiff conceded. But since the trial 
court eventually approved the verdict containing the item of $300 for the demoli- 
tion of the car we are bound to conclude that it eventually got a hold of the 
correct theory of plaintiff’s right to sue therefor; and the judgment, being 
essentially correct, notwithstanding the intermediate erroneous ruling, cannot 
be disturbed. In re Estate of Dennis, 146 Kan. 121, 126, 68 P.(2d) 1083. 

The judgment is affirmed. 

Dawson, Chief Justice (dissenting in part): 

I think the undisputed evidence clearly and conclusively established the 
contributory negligence of the deceased as a matter of law, under the familiar 
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cases relied on by defendant. The evidence which establishes the negligence 
of a defendant does not by mere recapitulation serve the additional purpose of 
exculpating the plaintiff of his contributory negligence, no matter how inexcus- 
able the negligence of the wrongdoer may be. The question whether the con- 
tributory negligence, otherwise well proven, is one for the jury arises when other 
circumstance than the wrongdoing of defendant have to be considered, as in the 
Conwill Case, supra, where a succession of blinding headlights on a misty night 
and on a slippery highway might, in a jury’s opinion, relieve the plaintiff from 
being held guilty of contributory negligence. So, too, it was the snowy weather 
and the slippery pavement that relieved Sponable of being guilty of contributory 
neligence, not a mere recapitulation of the incident of negligence of Thomas, 
Sponable’s adversary. Sponable vy. Thomas, supra. The basis for justifying a 
submission of the question of contributory negligence to the jury in this case 
is unsound and I cannot assent to it. 
Thiele and Wedell, JJ., join in this dissent. 


DEKAT v. AMERICAN AUTOMOBILE FIRE INS. CO. OF ST. LOUIS, 
MO., et al. No. 33593. 
Supreme Court of Kansas. Dec. 11, 1937. 
73 Pacific Reporter (2d) 1080. ' 
COINSURANCE. 

Where assured procured public liability policies with maximum liability of 
$5,000 each from one insurance company on a Ford truck, and from another 
company on a Chevrolet truck, and riders on each policy, in conformity with 
statute, waived description of other motor vehicles operated by assured under 
his certificate of convenience and necessity, and agreed to payment of any judg- 
ment rendered against assured for injuries caused by such vehicles, and Chev- 
rolet truck was involved in a collision causing damage of $6,828.65 to a motorist, 
judgment would be rendered against each insurer severally for the sum of $5,000 
interest and costs, provided that total recovery of motorist from two insurers 
should not exceed $6,826.65, plus interest and costs, and that as between insurers 
each should be liable to the other for amount paid by it to motorist in excess of 
one-half of judgment for $6,826.65, plus interest and costs (Gen.St.1935, 66-1,128). 


(For other cases, see Insurance, Dec. Dig. § 512%.) 
Syllabus by the Court. 


The record in an action against an assured and two insurance companies to 
recover damages for personal injuries resulting from a collision between plaintiff's 
car and a truck of the assured, discloses: The assured on January 25, 1935, 
procured public liability insurance on a Ford V-8 truck with insurance company 
A; on April 19, 1935, the assured procured public liability insurance on a Chevro- 
let truck with insurance company B; on July 11th a collision occurred between 
plaintiff's car and the Chevrolet truck; assured was operating as a contract 
carrier of property pursuant to a certificate of convenience and necessity issued 
by the Public Service Commission; the policies of each insurance company had 
attached thereto a rider in conformity with the rules of the Public Service Com- 
mission and in harmony with provisions of G.S.1935, 66-1,128, for the adequate 
protection of the public interest; the riders on each policy waived the description 
of other motor vehicles operated by the assured under his certficate of con- 
venience and necessity and agreed to pay any judgment rendered against assured 
for personal injuries caused by any and all motor vehicles operated by the 
assured pursuant to such certificate, within the limits set forth in the policies; 
the maximum liability for personal injury under each policy was $5,000 for one 
accident; a joint verdict was rendered against the assured and the two insurance 
companies in the sum of $6,826.65. As to the insurance companies it is held: 
Judgment should be rendered against each of them severally for the sum of 
$5,000, interest and costs, provided however, that the total recovery of plaintiff from 
the two insurance companies shall not exceed $6,826.65, plus interest and costs, and 
that as between the insurance companies each shall be liable to the other for an 
amount paid by it to plaintiff in excess of one-half of the judgment for $6,826.65, 
plus interest and costs. 

Appéal from District Court, Pottawatomie County; Lloyde Morris, Judge. 

Action by Kilian L. Dekat against the American Automobile Fire Insurance 
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Company, of St. Louis, Mo., E. O. Talbot, and others. From a judgment in favor 
of the plaintiff, the second-named defendant and others appeal. 

Judgment modified, and action remanded, with directions to enter judgment 
in conformity with opinion. 

Thomas F. Doran, Clayton E. Kline, Harry W. Colmery, and M. F. Cos- 
grove, all of Topeka, and Geo. Clammer, of Manhattan, for appellants. 

Fred R. Smith and Gerald F. Smith, both of Manhattan, Raymond E. Smith, 
of Marysville, and William E. Smith, of Wamego, for appellee. 

WEDELL, Justice. 

This was an action for damages resulting from injuries sustained in an auto- 
mobile and truck collision. Plaintiff recovered judgment in the sum of $6,826.65, 
and the defendant Talbot and two insurance companies, the Western Casualty & 
Surety Company, of Ft. Scott, Kansas, and the American Automobile Insurance Co., 
of St. Louis, Mo., have perfected appeals. Only the insurance companies have filed 
briefs. Originally the American Automobile Fire Insurance Company of St. Louis, 
Mo., was also a party defendant, but its policy was a combination policy with that 
of the American Automobile Insurance Company. A demurrer to plaintiff’s evi- 
dence by the American Automobile Fire Insurance Company was sustained. No 
appeal is perfected from that ruling, and hence that defendant need no longer be 
considered here. 

Numerous questions pertaining to the validity of the verdict have been aban- 
doned by appellants. The verdict of the jury was against the defendant, Talbot, and 
the two insurance companies named for the total amount of $6,826.65. For brevity 
and convenience, we shall refer to the appellant insurance companies as the Ameri- 
can and the Western. 

The defendant, Talbot, operated a truck as a contract carrier of property 
under a license issued for that purpose by the corporation commission. On January 
25, 1935, he purchased a public liability insurance policy from the American, which 
policy contained a maximum liability for one accident of $5,000. This policy cov- 
ered a Ford V-8 truck. On April 19, 1935, he purchased a public liability insurance 
policy from the Western. It also contains a maximum liability for one accident of 
$5,000. The vehicle described in that policy was a Chevrolet truck. The accident 
occurred on July 11, 1935. Plaintiff’s collision was with the Chevrolet truck. 

Each of the policies contained similar riders or indorsements designated as 
form 55-H. The pertinent portion of the riders provides: “In consideration of 
the premium stated in the policy to which this endorsement is attached, the com- 
pany hereby waives a description of the motor vehicles to be insured hereunder 
and agrees to pay any final judgment for personal injury, including death, resulting 
therefrom, the loss of or damage to property or baggage (not including property 
usually designated as cargo), other than the assured’s caused by any and all motor 
vehicles operated by the assured pursuant to the Certificate of Public Convenience 
and Necessity issued by the Kansas State Corporation Commission of Kansas 
within the limits set forth in the policy.” (Italics inserted.) 


These riders were attached to the policies in order to comply with the pro- 
visions of G.S.1935, 66-1.128, the pertinent part of which reads: “No certificate 
or license shall be issued by the public service commission to any ‘public motor 
carrier of property,’ ‘public motor carrier of passengers,’ ‘contract motor carrier 
of property or passengers’ or ‘private motor carrier of property,’ until and after 
such applicant shall have filed with, and the same has been approved by, the public 
service commission, a liability insurance policy in some insurance company or 
association authorized to transact business in this state, in such reasonable sum 
as the commission may deem necessary to adequately protect the interests of the 
public with due regard to the number of persons and amount of property involved, 
which liability insurance shall bind the obligors thereunder to pay compensation 
for injuries to persons and loss of or damage to property resulting from the 
negligent operation of such carrier.” (Italics inserted.) 

Among the motions antedating the verdict, the American filed a motion asking 
the trial court to distribute the amount of the verdict, in the event the trial court 
sustained the verdict against the American in any amount. The American contended 
and now contends it was not liable at all, but that in the event of any liability it 
was liable only for the amount of the verdict in excess of $5,000. The trial court 
held the American was liable but only in the amount of the verdict in excess of 
$5,000 and the costs of the action. The American also contends the trial court 
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erred in assessing the costs against it. The Western, on the other hand, con- 
tends the trial court erred in the distribution of the verdict and insists that the 
liability of the two insurance companies is joint and equal and extends to the 
entire verdict and costs. 4 

Appellants frankly concede the questions presented are of first impression in 
this as well as in other jurisdictions. Our limited time for research has disclosed 
no decisions in point. 

The record does not disclose when Talbot, the assured, became the owner of 
the Chevrolet truck. We therefore do not know whether he owned that truck 
at the time he obtained his policy from the American on the Ford V-8 truck. We 
do not know whether he was operating both trucks at the time of the collision on 
July 11, 1935. 

The American first contends that the only insurance coverage must be found 
in the policy which specifically described the truck involved in the accident. That 
was the policy of the Western. This contention, if sound, means that plaintiff, the 
injured member of the public, for whose adequate protection the insurance require- 
ment was enacted and the rider required, is denied full protection. Does the con- 
tract permit that conclusion and is that result in harmony with the intention of the 
lawmakers? 

That the purpose of G.S.1935, 66-1,128, was adequate protection of the public 
interest cannot be doubted. It says so in express language. Upon what ground then 
is the American relieved of responsibility? Does the fact the Chevrolet truck, 
owned and operated by the assured, was not described in the American policy, 
absolve that company from liability? Does its contract answer the question? It is 
clear the rider was attached to its policy pursuant to the adequate protection pro- 
vision of the statute. No license to operate a truck under the certificate of public 
convenience and necessity could have been obtained by the insured unless the rider 
had been attached to the policy. The first part of the rider clearly indicates that 
all parties to the contract, namely, the insured, the public utilities commission, and 
the insurance company contemplated the assured might possibly or even probably 
operate other motor vehicles than the one specifically described in its policy. In 
order to adequately protect the interests of the public, the publi¢ utilities commission 
desired to make it clear the insurer would be liable for injuries occasioned by the 
negligent operation of motor vehicles by the assured although such vehicles were not 
specifically described in the policy. The American was therefore required to waive 
and it did expressly waive the necessity for a particular description of such other 
vehicle or vehicles which were to be covered by its policy. In other words, if no 
particular vehicle had been described in the American policy at all, the contract 
would have covered all motor vehicles operated by Talbot, the assured, under his 
certificate of necessity and convenience. Does the fact that one vehicle was des- 
cribed in the American policy restrict the liability of the American to injuries 
resulting from a collision with the one vehicle particularly described in its policy? 
We think not. It seems to us the terms of the rider when construed in their entirety 
and together with the manifest purpose of G.S.1935, 86-1,128, compel the conclusion 
we have reached. Otherwise a further provision contained in the rider becomes 
meaningless. The American not only agreed to waive the description of other 
vehicles operated by the assured. The rider further provides: “The company * * * 
agrees to pay any final judgment for personal injury, including death, * * * caused 
by any and all motor vehicles operated by the assured pursuant to the certificate of 
public convenience and necessity issued by the Kansas State Corporation Commission 
of Kansas, within the limits set forth in the policy.” (Italics inserted.) 

It will be observed the language does not limit the liability of the American to 
vehicles operated by the assured and described in the policy. It expressly extends 
the liability to other vehicles operated- by the assured and the insurer agrees to pay 
any final judgment for personal injuries caused by any and all motor vehicles 
operated by the assured pursuant to his certificate of convenience and necessity 
within the limits set forth in its policy. That limit is $5,000 for one accident. 

Is the liability of the American limited to that portion of the verdict in 
excess of $5,000? The American contends, if it is held to be liable at all, its 
liability is so limited because the Western policy specifically covered the Chevro- 
let truck involved in the accident. The Western as heretofore stated also con- 
tained a maximum coverage of $5,000 for one accident. We do not think the 
contention of the American is sound. True, the rider contains a restriction of 
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liability, but that restriction does not pertain to any particular number of vehi- 
cles nor to those expressly described in the policy, but pertains only to the 
amount of insurance coverage. The amount of the liability is sosaieeel cal by 
“the limits set forth in the policy.” That limit in the American, as in the 
Western, is $5,000 for one accident. The American having agreed to pay any 
final judgment for injury caused by any and all motor vehicles operated by 
its assured under his certificate of convenience and necessity, to the extent of 
$5,000 for one accident, it follows the liability of the American was not limited to 
the amount of the verdict in excess of $5,000, but its liability was for an amount 
not exceeding $5,000. 

The American directs our attention to various decisions involving “floating” 
or “blanket” insurance polices and in which cases there also existed other insur- 
ance covering one or more specific articles which were embraced in the first 
mentioned policies. We are reminded that in such cases it was held the insur- 
auce covering the specific articles should be first exhausted and that the blanket 
insurance should be utilized only to supplement the specific insurance. We are 
told blanket insurance is intended to supplement specific insurance on property 
and attaches only when the latter ceases to cover the risk. Is this that kind 
of insurance? ‘We do not think so. This insurance was in no sense intended 
to create secondary or supplemental coverage on motor vehicles not specifically 
described. The coverage was just as primary and just as full on the vehicle or 
vehicles not described as on those described in minutest detail. The contract 
constituted not only an express waiver of the particular description of other 
motor vehicles covered by the policy but specifically provided that injury caused 
by such vehicles would be paid by the insured on any final judgment to the 
extent of the full limit set forth in the policy. In our view the principles upon 
which blanket insurance is based, if in fact applicable at all, are not controlling 
in the instant case. 

The American further contends the trial court erred in assessing the court 
costs against it, and that all of the court costs should have been taxed against the 
Western. The contention is based on a provision in the policy of the Western 
whereby the Western agreed with the assured, not with the American, to pay 
all expenses irrespective of the limits of liability, including all court costs taxed 
against it. These court costs were not taxed against the Western. The West- 
ern, according to this provision of its contract, will of course be liable to the 
assured for court costs taxed against it. We see nothing in the briefs indicating 
the Western is unwilling to abide by its contract. Moreover, this verdict was a 
joint verdict against the assured and both insurance companies. As hereinafter 
directed the total amount including the portion of the court costs to be paid 
by the American will not exceed the maximum coverage under its policy and 
hence it will be required to share in the payment of costs. 

There is no question about the fact that the judgment must be for the 
plaintiff and against the defendant, Talbot, for the sum of $6,826.65, together 
with interest at 6 per cent. from the date of the judgment and for court costs. 
Judgment should also be rendered for plaintiff and against each of the appellant 
insurance companies severally for the sum of $5,000, interest. and costs, pro- 
vided, however, that the total recovery of plaintiff from the two insurance com- 
panies shall not exceed $6,826.65, plus interest and costs, and that as between 
the insurance companies each shall be liable to the other for any amount paid 
by it to plaintiff in excess of one-half of the judgment for $6,826.65, plus interest 
and costs. The action is therefore remanded, with directions to enter judgment 
in conformity with the views herein expressed. 


PIETRANTONIO v. TRAVELERS INS. CO. OF HARTFORD, CONN. No. 44. 
Supreme Court of Michigan. Nov. 10, 1937. 
275 Northwestern Reporter 786. 
1. DEMONSTRATION. 
A person who was riding in automobile which was being demonstrated to 


him as a possible purchaser by owner, who was a millwright not engaged in 
business of demdénstrating automobiles, was not a “passenger for hire,” within 





622 The [usurance Law Journal, Vol. 9U [Mar., 1938 


automobile liability policy excluding liability while automobile was used for 
carrying passengers for a consideration. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. ASSIGNMENT. oi ; 

A provision of automobile liability policy that no assignment of interest 
under policy should bind insurer unless its consent was indorsed thereon did not 
prohibit insured’s executor from assigning policy to one who obtained judg- 
ment against insured’s estate for injuries sustained while riding in insured’s 
automobile. 

(For other cases, see Insurance, Dec. Dig. § 594.) 


3. CONSTRUCTION. ; 

A policy couched in language chosen by insurer must be given construction 
of which it is susceptible most favorable to insured, technical constructions of 
policies not being favored, and exceptions in policy to general liability provided 
for must be strictly construed against insurer, 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. DEMONSTRATION. ; ose) ; 

A provision of automobile liability policy excluding liability while auto- 
mobile is used in business of demonstrating or testing did not exempt insurer 
from liability for injuries sustained by person who was riding in automobile 
which was being demonstrated to him as a possible purchaser by insured, who 
was a millwright not engaged in business of demonstrating automobiles and 
who on day of accident had been using automobile in connection with his busi- 


ness. 
(For other cases, see Insurance, Dec. Dig. § 435.) 
Appeal from Circuit Court, Dickinson County; Frank A. Bell, Judge. 
Action by Nick Pietrantonio against the Travelers Insurance Company of 
Hartford, Connecticut. From a judgment for plaintiff, defendant appeals. 


Affirmed. 

Argued before the Entire Bench. ; 

Raymond Turner, of Iron Mountain, and H. J. Rushton, of Escanaba, for 
appellant. 

Ray Derham, of Iron Mountain, for appellee. 

CHANDLER, Justice. 

On April 7, 1935, one Emil Tonn, who held a policy of insurance on his auto- 
mobile with the defendant and appellant herein, was driving his car accompanied 
by the plaintiff in this case. As a result of driving his car negligently, Tonn 
was killed and plaintiff received severe injuries. , 

__ Plaintiff filed a claim against the estate of Tonn in the probate court of 
Dickinson county which was denied. On appeal to the circuit court plaintiff 
recovered judgment which was later affirmed by this court. Pietrantonio v. 
Estate of Tonn, 278 Mich. 535, 270 N.W. 777. After affirmance of the judgment, 
the executor of the estate of Tonn, under authority of the probate court having 
jurisdiction of the estate, assigned to plaintiff all the interest of the estate in 
and to the policy of insurance held by Tonn in defendant company together 
with power to collect the judgment. Plaintiff brought suit on this assignment. 

Upon trial in the circuit it was stipulated and agreed between the parties 
that the policy of insurance issued to Emil Tonn by defendant company covered 
the car in which plaintiff was riding at the time the accident occurred and was 
in full force and effect at the time of the accident, and that the policyholder, 
Emil Tonn, was driving the car at the time and place of said accident; that this 
was the only occasion on which plaintiff had ridden in a car with Tonn; that 
Tonn for 23 years prior to his decease had been employed by the Von Platen 
Fox Company of Iron Mountain as a millwright and had performed work as 
a millwright for said company on the morning of the accident; that at times 
Tonn used his car in his work as a millwright for the purpose of going to the 
Anderson Machine Shop located in Iron Mountain and.the Ford Motor ona any 
plant located in Kingsford for repairs necessary in the Von Platen Fox Com- 
pany factory; that he used said car for pleasure as well as for business in 
which he was engaged; that Tonn was not engaged in the garage business or in 
the selling of automobiles, and that his only employment was that of a mill- 
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wright; and that plaintiff had recovered a judgment in the circuit court for the 
county of Dickinson for $7,448 plus interest and costs, which judgment had been 
afirmed by the Supreme Court and that no part thereof had been paid. It was 
further stipulated that on March 9, 1937, the executor of the estate of Emil Tonn, 
deceased, had petitioned the probate court for the county of Dickinson: asking 
leave to deliver to plaintiff by proper assignment any and all interest of the 
deceased in said insurance policy; that the probate court of Dickinson county 
had entered an order on the date aforesaid authorizing the executor to deliver 
by proper assignment said policy to this plaintiff; and that said executor had 
executed such an assignment to plaintiff, and gave and granted to plaintiff 
power to collect the judgment rendered and costs and interest thereon. 

The policy of insurance involved contained numerous coverage clauses, the 
one being pertinent to this proceeding providing as follows: “To pay on behalf 
of the Assured all sums which the Assured shall become obligated to pay by 
reason of the liability imposed upon him by law for damages, including damages 
for care, maintenance and loss of services, because of bodily injury, including 
death at any time resulting therefrom, sustained by any person or persons, 
caused by accident and arising out of the ownership, maintenance or use ot 
the automobile.” 

The policy also contained, among: others, the following exclusion clause: 

“This agreement shall exclude any obligation of the Company: 

“(a) Under any of the above Coverages, while the automobile is used in 
the business of demonstrating or testing, or as a public or livery conveyance, 
or for carrying passengers for a consideration, or while rented under contract 
or leased, unless such use is specifically declared and described in this Policy and 
premium charged therefor.” ; ; ; 

[1] The case was tried before the Court without a jury, and it was stipulated 
upon the trial that it was the claim of plaintiff, which was adopted by the jury 
on the trial of the case against the estate of Tonn, that at the time of the 
accident Tonn was demonstrating the car to plaintiff as a possible purchaser. 
The defendant in its defense insisted: 

1. That the executor of the estate was prohibited from assigning the policy 
of insurance, or any interest therein, by reason of subdivision K of said policy 
which provided: “No assignment of interest under this Policy shall bind the 
Company until its consent is endorsed hereon,” and that there was no evidence 
of such consent. 

2. That because plaintiff recovered a judgment in the principal case upon the 
theory that the car was being demonstrated to him and that, therefore, he was 
not a guest, he is now estopped from taking the position that the car was 
not at the time of the accident used in the “business of demonstrating”, which 
excludes liability of the defendant. 


3. Defendant contends in its supplemental brief that plaintiff at the time of 
the accident was receiving the benefit of being driven in the car and having it 
demonstrated to him, and that, therefore, he was a passenger for a consideration 
and having the car demonstrated to him for his benefit, could not recover because 
the mentioned exclusion clause in the policy prohibited assured from carrying 
passengers for hire. We do not think this claim on the part of defendant merits 
discussion. Plaintiff could not be considered as a passenger for hire under any 
interpretation of the exclusion clause. 


[2] The position taken by defendant that the executor of the Tonn estate 
was prohibited from assigning the policy by reason of subdivision K thereof is 
eee This — has oe = method of reaching the insurer by such 
Nn assignment in the case of Exo v. Automobi nter- ic 
ant an t bile Inter-Ins. Exch., 259 Mich. 578, 

[3] We are therefore, confronted with but one question: Is the plaintiff 
estopped from recovery by reason of the aforementioned exclusion provision in 
the policy because the insured at the time of the accident, with plaintiff as a 
Passenger, was using his automobile for the purpose of demonstrating the 
same to him? The conceded facts are that the insured was engaged in the 
occupation or business of a millwright} that he was not engaged in the business 
of demonstrating automobiles; and that on the day of the accident in question 
he had been using his automobile in connection with his business. Does this 
single act of demonstrating his car by the owner to a prospective purchaser 


See i SOUND 
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relieve the insurer from its liablity by reason of the exclusion clause? It is a 
principle of law too well established in this jurisdiction and others to need dis- 
cussion or citation of authorities, that a policy of insurance couched in language 
chosen by the insurer must be given the construction of which it is susceptible 
most favorable to the insured; that technical constructions of policies of insur- 
ance are not favored; and that exceptions in an insurance policy to the general 
liability provided for are to be strictly construed against the insurer. Pawlicki 
v. Hollenbeck, 250 Mich. 38, 229 N.W. 626. 

[4] It is a matter of common knowledge that a large majority of automo- 
biles purchased are at some later date sold by the original purchaser, and that 
the purchaser of a used car before purchasing the same would desire it demon- 
strated to the extent at least of either driving the car or riding therein, and 
no one is in a better position to know these facts than defendant and other 
companies engaged in the business of writing automobile insurance, there being 
no question but that policies are written by the companies and accepted by the 
insured with these facts in view. 

[5] It is contended by defendant that the insured’s automobile on the day in 
question was being used in the business of demonstrating. No automobile or 
any other piece of machinery is ever engaged in any business except by the aid 
of some human agency, and this single act of the insured would not constitute 
him or his automobile as being engaged in the business of demonstrating. 

The exclusion clause also applies “where the automobile is used in the 
business of demonstrating or testing.” To give this clause the narrow con- 
struction contended for by defendant would put every owner of an automobile 
in the position that if he took his car to a garage for repairs or installation of 
some new equipment and after the repairing or installation desired to drive his 
car around the block for the purpose of determining whether the repairs or 
installation were satisfactory, the car while being so driven would be used in 
the business of testing and relieve the insurer from Tr in case of an acci- 
dent. Such a contention on the part of the insurer would be given little con- 
sideration by the courts. 

It could not have been in the minds of the parties when this contract of 
insurance was entered into that this narrow construction now contended for by 
defendant should control. Giving to this exclusion clause in the policy under 
consideration not a broad nor a narrow construction, but a reasonable one, it 
must be held that the exclusion clause by reason of the conceded facts does not 
exempt defendant from liability. 

Judgment affirmed, with costs to plaintiff. 

Fead, C. J., and North, Wiest, Butzel, Bushnell, Sharpe, and Potter, JJ., 
concur. 


KRAMARCZYK v. JONTZ et al. (WOLVERINE MUT. MOTOR INS. 
CO., Garnishee). 
WOJIECHOWSKI v. SAME. No. 104. 


Supreme Court of Michigan. Nov. 10, 1937. 
270 Northwestern Reporter 822. 
1. SALE. 


Under policy insuring against liability from the “following hazards” due to 
ownership, use, or operation of “the following described automobile,” and following 
printed heading “Description of Car,” containing the typewritten words, “Any car 
owned by assured and operated by them or their employees,” where insured, in 
violation of statute, attempted to sell automobile without delivering assignment 
of title, holders of judgments for negligence of party operating automobile under 
such attempted sale could not, through garnishment, recover proceeds of policy. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
2. DUTY TO DEFEND. 


Under automobile liability policy obligating insurer to defend any suit for 
damage or destruction of property or bodily injury, whether groundless or not, 
and to pay costs and attorney’s fees, holders of judgments against insured for 
accident involving automobile policy could not, through garnishment, recover 
from insurer amount. of expenses of insured’s defense and costs, since, if the 
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insurance did not cover the automobile, there was ‘no obligation of insurer to take 
care of the defense. 


(For other cases, see Insurance, Dec. Dig: § 51414.) 


Appeal from Circuit Court, Cass County; Glenn E. Warner, Judge. 

_Garnishment proceedings by Mary Kramarczyk, and by Angeline Wojiechowski, 
against H. D. Jontz and others. From adverse judgments, plaintiffs appeal, opposed 
by garnishee defendant Wolverine Mutual Motor Insurance Company. 

Affirmed. 

Argued before the Entire Bench. 

Earl L. Burhans, of Paw Paw, and Elias Harmon, of Cassopolis, for appellants. 

Carl D. Mosier, of Dowagiac, for appellee. 

Wiest, Justice. 

In these two cases, growing out of an automobile accident, plaintiffs have 
judgments against the principal defendants and Harley Limbeck. Upon the ‘judg- 
ments, writs of garnishment were taken out against the Wolverine Mutual Insur- 
ance Company, as the insurance carrier of the judgment debtors Jontz and Dick. 
The insurance company denied any indebtedness to the principal defendants, and 
the issue joined thereon, was tried before the court. The court found that the 
insurance did not cover the automobile or protect the principal defendants, and, 
therefore, there was no liability on the part of the garnishee defendant. 

Plaintiffs prosecute review by appeal, claiming that the insurance policy 
brought liability to the insurer to the extent of $5,000, the risk assumed, and, 
even if such risk did not attach, it was the duty of the insurer to defend the two 
actions and, not having done so, it is liable to the insured for the expense they were 
put to in defending, and to such extent they may be held under the writs of gar- 
nishment. 

Jontz and Dick, the judgment debtors, as copartners, were automobile dealers 
in Dowagiac, and July 22, 1929, they purchased a car from one Scott, and 
certificate of title was assigned to them. Thereupon they became the owners of 
the car, and, on July 29, 1929, they sold the car to one Limbeck for $60, of which 
$20 was paid in cash and a note given for the balance. The certificate of title 
was not issued to Limbeck until October 7, 1929. After the mentioned purchase 
by Limbeck, and before he had certificate of title and while Limbeck was driving 
the car, the accident happened for which the two judgments were rendered against 
him and Jontz and Dick. ; 

At the time of the accident, Jontz and Dick were insured by a policy issued 
by the garnishee defendant: 

“*** Against loss, damage or liability resulting from the following hazards 
due to the ownership, use or operation of the following described automobile: 

“Description of Car: Any car owned by assured and operated by them or 
their employees with drive-away endorsement covering last four cars.” 

The circuit judge held: 

“Plantiff’s right to recover against the garnishee defendant is dependent on the 
assured’s right to so recover. Musser v. Ricks, 271 Mich. 174, 259 N.W. 882; 
Wilson v. Marshall, 277 Mich. 583, 269 N.W. 607. : : 

“The assured sold the car without delivering an assignment of title; such 
attempted sale was in violation of the statute and void. here was not a sale 
to Limbeck; between him and the dealers, the dealers were the owners at the time 
oF the accident. Endres v. Mara-Rickenbacker Company, 243 Mich. 5, 219 N.W. 

x * 

“It is not claimed Limbeck was an employee. 

“So the decisive question gets around to this—Was the car operated by the 
assured at the time of the accident? *** 

_“The car was not operated by the assured at the time of the accident and the 
oor did not cover the loss sustained by the negligence of Harold (Harley) Lim- 

ck. 

Counsel for plaintiffs contend that the coverage of the policy is in the above- 
quoted language, reading, ‘Against loss, damage or liability resulting from the 
following hazards due to the ownership, use or operation of the following described 
automobile”; and that the language, “Any car owned by assured and operated by 
them or their employees with drive-away endorsement covering last tom cars,. 
is in typewriting under the printed heading “Description of Car,” and not intended 
to describe the acts or things which render the company liable. 
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[1] The provisions constituting the coverage are not ambiguous nor inconsist- 
ent, and the typewritten matter under the printed heading mentioned does not 
relate to mere description of a car rather than the coverage attaching. 

If there was no coverage in this instance, may the insurer be held to the 
obligation of defending the actions brought against the insured, and, therefore, 
liable for the expense of the defense and the costs taxed in such suits? 

In the policy the company agreed: 

“To defend, on behalf of the assured, any suit to recover damages, whether 
groundless or not, brought against him whether for damage to or the destruction 
of property, or for damages, suffered or alleged to have been suffered on account 
of bodily injuries or death, as set forth in Clauses E. and F. of this policy; and 

“To pay all costs taxed against the assured, and to pay attorney’s fees in the 
defense of such suits.” 

Clause E relates to property damage, and clause F to personal injury or 
death, 

The secretary of the insurance company testified: “That the company agrees 
to defend the assured from suits whether groundless or not if there is a liability 
under the policy so to defend—in other words if it involves the car insured.” 

[2] We need but say that, if the insurance did not cover the car, there was 
no obligation to take care of the defense. 

The principal defendants could not maintain such an action against the insurer 


and what the insured could not maintain is not a obligation subject to garnishment. 
The judgments are affirmed, with costs to the garnishee defendant. 
Fead, C. J., and North, Butzel, Bushnell, Sharpe, Potter, and Chandler, JJ, 


concur. 


SARGENT v. FIREMEN’S INS. CO. OF NEWARK. No. 2908. 
Supreme Court of New Hampshire. Cheshire. Nov. 2, 1937. 


195 Atlantic Reporter 346. 
1. SETTLEMENT. 


Mortgagor’s settlement of his loss, resulting from collision between mortgaged 
truck and another truck, with company which insured owner of latter truck, and 
release of his rights against such owner, did not discharge company insuring 
mortgagor against collision from liability to mortgagee on policy making loss pay- 
able to mortgagor and mortgagee “as interest may appear.” 


(For other cases, see Insurance, Dec. Dig. § 603.) 
2. MINOR. 


The facts that one insured against collision by policy making loss payable 
to him and holder of mortgage on insured truck “as interest may appear” was 
minor when he purchased truck, and rescinded sale after collision between it and 
another truck, was immaterial on question whether his settlement of his resulting 
loss with company insuring owner of latter truck and release of his rights against 
such owner discharged collision insurer’s obligation to mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Transferred from Superior Court, Cheshire County; Burque, Judge. 

Action in assumpsit by Wells R. Sargent against the Firemen’s Insurance 
Company of Newark. Question transferred to the Supreme Court without ruling. 


Judgment for plaintiff. 


Assumpsit, on a policy of collision insurance. Facts found by a referee. 

The plaintiff, on October 28, 1932, sold a truck to one Mann who was then a 
minor, but represented himself as being of full age. The sale was made on the 
deferred payment plan, and as part of the contract it was agreed that the truck 
should be insured against collision. Accordingly, on the day of the sale, the 
defendant, upon the plaintiff's application, issued its policy of collision insurance 
($100 deductible) upon the truck. In this policy the truck was described as 
subject to a mortgage, Mann was named as the assured, and loss was made payable 
to him and the plaintiff “as interest may appear.” The premium was paid. 

On November 5, 1932, the truck was involved in a collision with the truck of 
one Jacobson, who was insured by the Hartford Accident & Indemnity Company, 
and it was damaged to such an extent that the cost of repairing it would be in 
excess of its value. Thereafter, the defendant notified both the plaintiff and Mann 
that adjustment of the loss had been referred to the Fire Company Adjustment 
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Bureau of Albany, N: Y., and both of them separately consulted with that Bureau. 

On December 17, 1932, the defendant notified the plaintiff that Mann, with the 
aid of the defendant’s attorney, had settled his claim for personal injuries and 
property damage with Jacobson’s insurance carrier, and on the 28th of that month 
the plaintiff inquired of the defendant “if his interests would be taken care of and 
whether he would be reimbursed for the full amount of his claim upon the truck.” 
The defendant replied on December 31, 1932, that “our liability which we are willing 
to discharge is the actual loss and damage to this 1930 Stewart truck in excess 
of $100.00.” 

In January, 1933, Mann rescinded the sale of the truck to him. 

The findings continue as follows: “On March 24th following, Mr. Sargent was 
advised by the Bureau that Mr. Mann ‘had accepted the offer of the Hartford 
Accident & Indemnity Company and had requested Mr. Williams to pay him the 
money for both the personal injury and property damage claims.’ The $850.00 
received from the Hartford Accident & Indemnity Company was paid to R. Curtis 
Mann and a general release was executed by him for all damages to his truck as 
well as personal injuries on account of the collision of November 5, 1932. No 
part of this payment was received by Mr. Sargent and no release was given by 
him of his claim for damages.” , 

The question of whether or not, under the above facts, the defendant “is 
relieved from paying under the policy because of the acts of Mr. Mann in making 
a settlement with the Hartford Company,” was transferred without ruling by 
Burque, J. 

Arthur Olson, of Keene, for plaintiff. 

Faulkner & Bell, of Keene, for defendant. 

Wooprury, Justice. 

[1] There is nothing in the facts reported to indicate that the defendant’s 
policy of collision insurance was not in full force and effect when the loss occurred. 
Neither does anything therein contained indicate that the plaintiff took any part 
in either Mann’s adjustment of the loss with the Hartford Company or in his 
release of Jacobson from further liability. The sole question presented is whether 
or not the subsequent acts of the mortgagor in settling his loss and releasing his 


rights against the party responsible for that loss operate to release the defendant 
from its contractual obligation to the plaintiff. 


No case directly in point has come to our attention. With respect to the 
closely analogous situation, however, in which a mortgagor makes a settlement 


with the insurer under a policy containing a simple loss payable clause, the rule 
here is that, “at the moment of the loss, the rights of the parties were fixed. 
Whatever amount was secured by the policy to the extent of the mortgage debt, 
was due to Woodman [the mortgagee]. To her the defendants were bound to 
pay it. Hall [the mortgagor] could not release the defendants from their obliga- 
tion, nor defeat Woodman’s right. He could no more adjust the amount of the 
loss than he could release it.” Hall v. Fire Association, 64 N.H. 405, 406, 13 A. 
648, 649. This rule is in accord with the weight of authority elsewhere. First 
National Bank of Duluth v. Liberty Insurance Company, 156 Minn. 1, 194 N.W. 
6, 38 A.L.R. 383: 26 C.J. 440: 13, 14 Huddy, Encyclopedia of Automobile Law 
(%h Ed.) 234. 

Tf a mortgagor’s settlement with and release to an insurer does not discharge 
the latter’s obligation to a mortgagee to whom the loss is made payable, we see 
no possible way in which a mortgagor’s similar transaction with a third party can 
be held to produce the opposite result. 

[2] The fact that the named assured was a minor when the truck was sold 
to him, and that he later rescinded the sale, has no bearing upon the issue presented. 

In accordance with the agreement of the parties in the superior court, there 
must be judgment for the plaintiff in the sum of $596.75, with interest from the 
date of the writ. 

All concurred. 
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JACKSON v. CITIZENS CASUALTY CO. OF NEW YORK et al. 
Supreme Court, Appellate Division, Fourth Department. Nov. 5, 1937. 


New York Supplement 644. 
1. RIGHT OF ACTION. 

Statute providing that no policy of insurance against loss or damage resulting 
from injury for which insured is liable shall be issued unless it contains provision 
that insolvency or bankruptcy of insured shall not release insurer from payment for 
loss, and provision that action may be maintained by injured person or personal 
representative for amount of unsatisfied judgment against insured, confines remedy 
against insurer solely to person injured, or, in event of death, to personal representa- 
tive, since specific mention of those to whom remedy is given excludes others by 
implication, and since presumably Legislature intended to alter common law only in 
instances explicitly indicated (Insurance Law, § 109, as amended). 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

4. ASSIGNMENT. 

The assignee of administratrix of estate of one killed by automobile of insolvent 
motorist having policy of liability insurance could not maintain action against insurer 
on unsatisfied judgment against motorist, since statute gives such right only to 
injured person, or, in event of death, to personal representative (Insurance Law, 
§ 109, as amended). 

(For other cases, see Insurance Dec. Dig. §624[4.]) 

6. ASSIGNMENT. 

The assignee of administratrix of estate of one killed by automobile of insolvent 
motorist having policy of liability insurance could not maintain action against insurer 
on unsatisfied judgment against motorist, on ground that action was to enforce 
assignable contract obligation and was not brought under statute limiting such action 
to injured person or personal representative, since right of action arises from statute 
which compels policy to adopt its provisions (Insurance Law, § 109, as amended). 

(For other cases see Insurance, Dec. Dig. §- 624[4].) 

7. ASSIGNMENT. ; 

The assignee of administratrix of estate of one killed by automobile of 
insolvent motorist having policy of liability insurance could not maintain action, 
begun by administratrix, against insurer on unsatisfied judgment against motor- 
ist, on ground that nonassignable agreement, if breached, becomes a mere claim 
or demand for damages, which is assignable, since, if right of action given to 
injured party, or his representative, cannot be maintained by third person, 
assignment of cause of action to some stranger, after action has been properly 
commenced, does not change situation or give assignee any rights which he did 
not possess in first instance (Insurance Law, § 109, as amended). 

(For other cases, see Insurance, Dec. Dig. § 624[4].) 

Appeal from Supreme Court, Erie County. 

Action by Winifred D. Jackson, as administratrix of the estate of James 
L.. Jackson, deceased, against the Citizens Casualty Company of New York, 
wherein Martin C. Schaus, plaintiff's assignee, petitioned the court for an order 
reviving the action. From an order denying the motion, the petitioner appeals. 

Order affirmed. 

Argued before Sears, P. J., and Edgcomb, Crosby, Lewis, and Cunning- 
ham, JJ. 

Frank Gibbons, of Buffalo, for appellant. 

Manly Dicistbeansl of Buffalo, for respondent. 

Epccoms, Justice. 

On the evening of December 31, 1933, James L. Jackson was struck and 
killed by an automobile driven by Juan Lord. In an action brought by 
decedent’s administratrix against Lord and the reputed owners of the car, 
Forbes Motor Agency, Inc., and Brown & Kleinhenz, Inc., the plaintiff was 
awarded a verdict against Lord and the Forbes Motor Agency, Inc. Brown & 
Kleinhenz, Inc., was absolved from liability. Upon appeal to this court the 
judgment against the Forbes Motor Agency was reversed, and the judgment 
in favor of Brown & Kleinhenz was affirmed. Jackson v. Brown & Kleinhenz, 
246 App.Div. 445, 284 N.Y.S. 44. Lord did not appeal. The judgment of this 
court, in so far as it pertained to the Forbes Motor Agency, was subsequently 
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reversed by the Court of Appeals. Jackson v. Brown & Kleinhenz, 273 N.Y. 
365, 7 N.E.(2d) 265. An execution issued against Lord has been returned 
wholly unsatisfied. 

The Citizens Casualty Company of New York, the defendant in the present 
action, had issued a policy of liability insurance making it responsible for the 
payment of the judgment against Lord. After the decision of this court on 
appeal in the negligence action, the administratrix of decedent’s estate com- 
menced this action to recover from the insurance company the amount of said 
judgment up to the face of the policy. The action was never brought to trial. 
After the reversal of the negligence action in the Court of Appeals, decedent’s 
administratrix assigned to the petitioner, Martin C. Schaus, her judgment 
against Lord, and any cause of action which she had arising out of said policy 
of insurance, including the right of substitution as plaintiff in the instant action, 
and the right to prosecute the same to judgment. Mr. Schaus then petitioned 
the court for an order reviving said action, and substituting himself as plaintiff 
in the place and stead of his assignor, and permitting him to serve an amended 
complaint. From the order denying such motion this appeal is taken. 

Prior to the adoption of the statute adding section 109 to the Insurance 
Law, the insolvency of the assured was equivalent, for all practical purposes, 
to a release of the surety; the judgment creditor could not maintain an action 
against an insurance company, which had indemnified the wrongdoer against 
loss from liability for personal injuries, to recover a judgment which the 
injured party had obtained against the insured. Coleman v. New Amsterdam 
Casualty Co., 247 N.Y. 271, 275, 160 N.E. 367, 72 A.L.R. 1443; Burke v. London 
Guarantee & Accident Co., 47 Misc. 171, 93 N.Y.S. 652, affirmed 126 App.Div. 933, 
110 N.Y.S. 1124, affirmed 199 N.Y. 557, 93 N.E. 1117. 

The party who had been injured was thus left remediless in the event that 
the judgment debtor proved to be insolvent, notwithstanding the fact that the 
latter was covered by insurance. To remedy such an anomalous situation, and 
in response to a sound public policy, the Legislature, in 1917, added section 109 
to the Insurance Law. That section, as now amended, provides as follows: “No 
policy of insurance against loss or damage resulting from accident to or injury 
suffered by an employee or other person and for which the person insured is 
liable, * * * shall be issued or delivered in this state by any corporation or other 
insurer authorized to do business in this state, unless there shall be contained 
within such policy a provision that the insolvency or bankruptcy of the person 
insured or the insolvency of his estate, shall not release the insurance carrier 
from the payment of damages for injury sustained or loss occasioned during 
the life of such policy, and a provision stating that in case judgment against the 
insured * ** by the injured person, or his or her personal representative, to 
recover damages for injury sustained or loss occasioned during the life of the 
policy shall remain unsatisfied at the expiration of thirty days from the date 
of service of notice of entry of judgment upon the attorney for. the insured, 
and upon the insurer, then an action may be maintained by the injured person, 
or his or her personal representative, against the insurer under the terms of the 
policy for the amount of such judgment not exceeding the amount of the policy.” 
(Italics mine.) 

[1-3] It will be noted that the persons whom the Legislature sought to 
protect, and to whom it gave a cause of action where the judgment debtor was 
insolvent, are designated in the statute with great particularity. Such persons 
are (1) the injured person; (2) in case of his death his personal representative. 
The specific mention of the ones to-whom the right of action is given implies 
the exclusion of all others. (Expressio unius est exclusio alterius.) This is a 
fundamental principle of statutory construction. Aultman & Taylor Co. v. 
Syme, 163 N.Y. 54, 57, 57 N.E. 168, 79 Am.St.Rep. 565. 

Furthermore, it may be presumed that, by the adoption of this statute, the 
age tgp es to alter the existing law only in the instances indicated 
na er eee norm the = a et in derogation of the com- 
" ae y construed. Fitzgerald v. Quann, 109 N.Y. 441, 17 
N.E. 354; People v. Palmer, 109 N.Y. 110, 118, 16 N.E. 529, 4 Am.St.Rep. 423; 


Tompkins v, Hunt N 2 T : . 
151 N.Y. 223, 228 t, re a 123, 43 N.E. 532; Jones v. City of Albany, 


With these rules of construction in mind, and giving to the language of the 
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statute its manifest and unmistakable meaning, it is clear that the Legislature 
intended to confine the remedy given solely to the person injured, or, in the 
event of his death, to his personal representative. We have no right to read 
into the act something which obviously is not there. Metropolitan Casualty 
Ins. Co. of New York v. Union Indemnity Co. of Louisiana, 141 Misc. 792, 253 
N.Y.S. 324, affirmed 229 App.Div. 827, 242 N.Y.S. 807, affirmed 255 N.Y. 591, 175 
N.E. 326; Bakker v. Aitna Life Ins. Co. of Hartford, 148 Misc. 162, 166, 265 
N.Y.S. 231, affirmed 240 App.Div. 880, 267 N.Y.S. 956, affirmed 264 N.Y. 150, 
190 N.E. 327. Royal Indemnity Co. v. Travelers Ins. Co., 244 App.Div. 582, 280 
N.Y.S. 485, affirmed 270 N.Y. 574, 1 N.E.(2d) 337; Coleman v. New Amsterdam 
Casualty Co., 247 N.Y. 271, 275, 160 N.E. 367, 72 A.L.R. 1443: Knickerbocker 
Ice Co. v. New York Indemnity Co., 140 Misc. 654, 251 N.Y.S. 526. 

[4] The statute having accorded to this plaintiff, and not to her assignee, 
the right to maintain this action against the insurance company, it follows that 
the petitioner’s application was properly denied. 

[5, 6] But the appellant urges that the cause of action is not brought under 
the statute; that it is one to enforce a contract obligation, and is, therefore, 
assignable. Concededly one party to a contract may assign his right to its 
performance by the other, unless such transfer is forbidden or unauthorized. 
In so far as the privilege of an injured party to sue the insurance company is 
concerned, the policy contains no provision except that which the statute has 
decreed must be included in the contract of insurance. No policy can be 
issued without such a condition. The language of the statute does not stop 
short of a legislative mandate, an authoritative command, an ultimatum. It 
must be obeyed. The right which is thus accorded the plaintiff owes its 
parentage to the statute, rather than to the contract of insurance. The policy 
adopts, under compulsion, the provisions of the statute. Under such circum- 
stances it is idle to say that this is an action upon a contract rather than one 
under the statute. No such legal fiction will be permitted. 

[7] Nor can the petitioner hope to succeed upon the theory which he urges 
that a contract right, too personal for assignment, may, upon its breach, give 
rise to an assignable action for damages, or, in other words, that a nonassign- 
able agreement, if breached, becomes a mere claim or demand for damages, and 
that such claim or demand may be assigned. The Legislature has seen fit to 
give to an injured party, or to his representative, and to no one else, a cause of 
action against an insurer under the conditions mentioned in the statute. The 
intent of the lawmaking body cannot be lost sight of, and the cause of action 
which has been given cannot be enlarged so as to permit a party, not covered 
by the statute, to take advantage of its provisions upon some theory not con- 
templated by the Legislature. Such a proposition involves a species of logic 
to which-one’s mind will scarcely give consent. If a right of action given to an 
injured party, or his representatve, cannot be maintained by a third party, the 
assignment of the cause of action to some stranger, after the action has been 
properly commenced, does not change the situation, or give the assignee any 
rights which he did not possess in the first instance. 

We are not called upon to determine the rights of the parties after judg- 
ment is entered in the present action, if that event ever occurs. 

For the reasons stated, we think that the order appealed from should be 
affirmed, with $10 costs and disbursements. 

Order affirmed, with $10 costs and disbursements. All concur. 


JACKSON v. MARYLAND CASUALTY CO. No. 529. 


Supreme Court of North Carolina. Nov. 24, 1937. 
193 Southeastern Reporter 703. 


1. INTENT. 


Ordinarily, in action on unpaid judgment against insured for negligent operation 
of automobile covered by liability policy, insurer may not set up as a defense that 
injury was intentionally inflicted. 

(For other cases, see Insurance, Dec. Dig. § 61614.) 

2. INTENT. 


In action on unpaid judgment against insured for negligent operation of auto- 
mobile covered by liability policy, insurer may set up as a defense that injury 





auto- 
injury 
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was intentionally inflicted, where complaint and plaintiff's evidence in action wherein 
judgment was rendered support such defense. 

(For other cases, see Insurance, Dec. Dig. § 61614.) 
4, INTENT. 


In action against insurer on unpaid judgment against insured named in policy 
insuring against liability for accidental injury through ownership or operaton ot 
automobile, evidence that complaint and evidence supporting judgment established 
that injury was intentional, notwithstanding verdict that injury was_ inflicted 
through negligence, and other evidence that injury was intentional, authorized non- 
suit. ’ 

(For other cases, see Insurance, Dec. Dig. § 61614.) 

Appeal from Superior Court, Mecklenburg County; Frank S. Hill, Judge. 

Action by John Ben Jackson, by his next friend, Goebel Porter, against Mary- 
land Casualty Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

This was ansaction upon a liability insurance policy issued by the defendant 
to Geo. F. Scheiber on his automobile. The plaintiff alleged that defendant's 
insurance contract covered the liability of one Robert Pearson who was driving 
the Scheiber automobile at the time plaintiff was injured by it, and that plaintiff's 
recovery of damages against Pearson and the return of execution unsatisfied 
rendered defendant liable to him for the amount of his judgment against Pearson. 

The defendant denied liability to the plaintiff and alleged that the injuries for 
which plaintiff recovered damages were intentionally inflicted by Pearson; that 
the policy of insurance did not cover liability for injury intentionally inflicted by 
the insured: and defendant set up the judgment in Jackson v. Scheiber, 209 N.C. 
441, 184 S.E. 17, wherein plaintiff's suit against Scheiber for the same injury was 
dismissed on the ground that plaintiff's own evidence showed an intentional injury, 
and defendant alleged that, it having been judicially determined that plaintiff was 
not entitled to recover of the owner of the automobile, the named insured, because 
the injury was due to the willful and intentional act of Pearson, the driver, plain- 
tiff was estopped to maintain this action. 

The policy of insurance offered in evidence stated the insuring agreement to 
be: “Against loss from liability imposed by law upon the assured for damages 
on account of hodily injuries accidentally suffered by any person, caused by the 
ownership or operation of the automobile described,” and the policy contained the 
following provision: “The insurance provided by this policy is hereby made avail- 
able * * * to any person operating * * * any of the automobiles described, * * * 
provided the use and operation thereof are with the permission of the named 
assured ; * * * provided further, insurance payable under this policy shall be applied 
by the Company first to the protection of the named assured, and the remainder, 
if any, to the protection of others entitled to insurance under the provisions and 
conditions of the insuring agreement as the named assured shall in writing direct.” 

Plaintiff's complaint in his former action against Scheiber and Pearson 
contained the following allegations: “That, as the plaintiff is informed and believes, 
the acts of the defendant in driving the said Chrysler automobile into the plaintiff 
and in thereafter carrying him in a helpless and unconscious condition for a 
distance equal to the length of a city block as aforesaid were willful, wanton, and 
reckless and in conscious and criminal disregard of and indifference to the personal 
and property rights of others, and particularly of the plaintiff.” 


Plaintiff offered the judgment rendered in his favor and against Robert Pear- 


son, and the verdict of the jury that he was injured by the negligence of Pearson 
and damaged in the sum of $300. 


The only oral evidence offered by plaintiff was that of witness George F. 
Scheiber who testified that on the occasion alleged Pearson drove the automobile 
on an errand for him. Scheiber further testified that he heard the plaintiff, John 
Ben Jackson, testify in the former case that he would swear Pearson ran into 
him on purpose, that he (Jackson) had previously shot at Pearson, and that he 
heard Pearson say after the occurrence that he intended to run over him and 
would do it again if he had a chance. 

The witness Scheiber further testified that shortly after the accident Robert 
Pearson left the city, that he was not present at either trial, and that witness 
had endeavored to locate him without success. 
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Thereupon plaintiff rested his case. Defendant’s motion for judgment of 
nonsuit was sustained, and, from judgment dismissing the action, plaintiff appealed. 

C. H. Gover, William T. Covington, Jr., and Hugh L. Lobdell, all of Charlotte, 
for appellant. 

Robinson & Jones, of Charlotte, for appellee. 

Per Curiam. 

The policy of insurance sued on did not cover the liability of the named insured, 
or that of any other person embraced within its terms, for a willful or intentional 
injury. The policy provided indemnity “against loss from liability imposed by 
law upon the assured for damages on account of bodily injuries accidentally suf- 
fered by any person, caused by the ownership or operation of the automobile 
described.” 

In Jackson v. Scheiber, 209 N.C. 441, 184 S.E. 17, it was held that the evidence 
of this plaintiff showed an injury intentionally inflicted on him by Pearson, the 
driver of Scheiber’s automobile (to which the policy of insurance applied), and 
that Scheiber was entitled to judgment of nonsuit on that ground. 

But plaintiff contends that, since his judgment against Pear§on was rendered 
upon a verdict establishing that the injury was due to the negligence of Pearson, 
the defendant insurer is estopped now to set up the defense that Pearson’s act was 
intentional rather than negligent. 

[1-3] While, ordinarily, a liability insurer will not be permitted to set up, as 
a defense to an action et upon an unpaid judgment rendered against the 
insured on account of the negligent operation of the automobile referred to in the 
policy, that the injury was intentionally inflicted, that rule would not apply when 
the original complaint alleges as the cause of action a willful or intentional injury, 
and the evidence of the plaintiff shows that the injury was intentionally inflicted 
by the assured. The verdict should be interpreted in the light of the allegations 
of the complaint and the testimony at the trial. McIntosh Prac. & Pro. § 604; 
Cox v. R. R., 149 N.C. 86, 62 S.E. 761, 16 Ann.Cas. 474. 

In Stefus v. Indemnity Co., 111 N.J.L. 6, 166 A. 339, where in a suit by an 
injured third party against the liability insurer, the defense was set up that the 
injury complained of was willfully inflicted, it was held that this defense was 
unavailable for the reason that the complaint in the former suit did not charge a 
willful or wanton injury. 

[4] In the instant case it appeared that in the former action the plaintiff alleged 
a willful wrong and testified on the trial that the injury suffered by him was inten- 
tionally and purposely inflicted by Pearson, and that upon such plea and testimony 
judgment was rendered absolving from all liability the named insured, the owner 
of the automobile, for whose indemnity the policy was primarily issued. And on 
the trial of the present case, the testimony offered again showed that the injury 
was due to the willful and intentional act of the driver of the automobile described 
in defendant’s policy. 

For these reasons we hold that plaintiff has failed to make out a case against 
this defendant, and that the judgment of nonsuit was properly entered. 

Judgment affirmed. 


NORTH CAROLINA HOME INS. CO. v. NISSEN et al. No. 25696. 
Supreme Court of Oklahoma. April 13, 1937. 
Rehearing Denied Sept. 28, 1937. 
Application for Leave to File Second Petition for Rehearing Denied Nov. 9, 1937. 
72 Pacific Reporter (2d) 812. 
1. OWNERSHIP. 


Condition of fire policy that policy shall be void if interest of insured is other 
than unconditional and sole ownership, is reasonable and valid provision precluding 
recovery on policy if insured was without such title or interest. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

2. OWNERSHIP. : . 

Insured held not entitled to recover on fire policy covering automobile truck 
providing that policy should be void if interest of insured in truck be other than 
unconditional and sole lawful ownership, where insured had sold interest in truck 
to third person without disclosure of such fact to insurer. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 
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Syllabus by the Court. 

The condition of a fire insurance policy that the same shall be void if the 
interest of the insured be other than unconditional and sole owership, etc., is a 
reasonable and valid provision, and if the insured has not such title or interest, he 
cannot recover on the policy. 
as Appeal from Court of Common Pleas, Oklahoma County; J. T: Dickerson, 
Judge. 

Action by C. A. Nissen, doing business as the East Side Feed & .Fuel Com- 
pany, and another, against the :-North Carolina Home Insurance Company. Judg- 
ment for plaintiffs, and defendant appeals. 

Reversed. 

Rigenhouse, ‘Webster & Rittenhouse, of Oklahoma City, for plaintiff in error. 

Robert E. Owens, of Duncan, for defendants in error. 

BayLess, Vice Chief Justice. 

C. A. Nissen, doing business as East Side Feed & Fuel Company, as the owner, 
and D. A. De Tar, as mortgagee, of a certain automobile truck, brought an action 
in the court of common pleas of Oklahoma county, Okl., against the North Carolina 
Insurance Company, a corporation, to recover upon a policy of insurance for the 
loss by fire of said truck. Judgment, upon the verdict of the jury, was for plain- 
tiff and defendant appeals. 

Several assignments of error are made, but we think it necessary to discuss 
only one of them: The question of title to the property burned. 

[1, 2] C. A. Nissen brings the action under the firm name. The truck was 
bought from De Tar. The note and chattel mortgage given in connection with 
the purchase were executed by C. A. [Nissen and Wm. Nissen. The signatures 
to the chattel mortgage were witnessed by W. T. E. Nissen. The policy was 
issued to C. A. Nissen d. b. a. East Side Feed & Fuel Company and contains the 
following proviso: “ * * * this entire policy shall be void, * * * if the interest 
of the assured in the subject of this insurance be or become other than the uncondi- 
tional and sole lawful ownership. * * * ” At the time of the trial W. T. E. 
Nissen testified he owned the truck, with his father C. A. Nissen. De Tar speaks 
of selling the truck to “Bill” and his father. It is not certain whether “Bill” is 
Wm. or W. T. E. [Nissen. We think from this it is clear that C. A. Nissen, 
either individually or doing business under the firm name was not the “unconditional 
and sole lawful owner,” but that Wm. Nissen or W. T. E. Nissen were part 
owners and their ownership was not disclosed to defendant. The latest expression 
of this court on this question is World Fire & ‘Marine Ins. Co. v. Bugarosky, 176 
Okl. 150, 54 P.(2d) 631, wherein we held: “The condition of a fire insurance pol- 
icy that the same shall be void if the interest of the insured be other than uncondi- 
tional and sole ownership, etc., is a reasonable and valid provision, and if the 
insured has not such title or interest, she cannot recover on the policy.” ‘We 
see no difference in principle or effect of the facts in that case and the one before 
us. 

Judgment reversed. 

Osborn, C.J., and Riley, Busby, Welch, Phelps, Corn, Gibson, and Hurst, JJ., 
concur. 


FIDELITY-PHENIX FIRE — OF NEW YORK v. BLACKWELL. 
©. 26017. 
Supreme Court of Oklahoma. ‘Nov. 9, 1937. 
73 Pacific Reporter (2d) 401. 
1. WAIVER. 

Whether there has been a waiver of forfeiture clause in fire policy depends 
upon facts and circumstances of each individual case. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

2. MORTGAGE. 

Where nonmortgage clause of fire policy, divisible as to property insured, 
was breached by insured as to some of property and a loss thereafter occurred 
to such property, insurer, by failing, at time of ~~? licy after loss 
because of breach, to return any portion of premiums paid, id not waive right 
to forfeit policy because of breach, in absence of any evidence from which court 
could determine whether there was any unearned premium. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 
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3. RETENTION OF PREMIUM. 

Where insurer on acquiring, after a loss, knowledge of insured’s breach of 
nonmortgage clause of fire policy, thereafter retains unearned premium, such 
retention of premium is evidence to be considered in determining whether 
insurer intended to keep policyein effect. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


4. KNOWLEDGE. 

Where insurer did not learn of breach of nonmortgage clause of fire policy, 
divisible as to property insured, until after occurrence of loss, and then canceled 
policy, insurer’s tender to insured of any unearned premiums in_ insurer’s 
amended answer in suit on policy was sufficient, and insurer did not waive right 
to forfeit policy because of retention of premiums prior to that time. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 

5. DIVISIBILITY. 

In suit on fire policy, which was divisible as to property insured, by insured 
who had breached nonmortgage provision thereof as to some of property, 
evidence that insurer, on canceling policy after learning of breach subsequent 
to loss, failed to return any portion of premium paid until tender of premium 
in its amended answer, held insufficient to establish a waiver or estoppel which 
would preclude it from pleading forfeiture, in absence of evidence showing 
whether there was any unearned premium. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Syllabus by the Court. 

1. Whether there has been a waiver of the forfeiture clause in a fire insur- 
ance policy depends upon the facts and circumstances of each individual case. 

2. Where a fire insurance policy is divisible as to the property insured and 
the nonmortgage clause of said policy is breached by the insured as to some of 
the property but not as to all, and thereafter a loss occurs to some of the 
property but not to all of the property covered by the policy, and the insurer, 
after such loss, learns of the breach of the nonmortgage clause and cancels said 
policy, the failure of the insurer to return any portion of the premium which 
has been actually paid is not a waiver of the breach claimed, and does not 
preclude the insurer from asserting it, especially under the facts disclosed by 
the evidence in this case. 

3. Under the facts stated in paragraph 2, the burden is upon the insured to 
prove that there was unearned premium upon the portion of the policy covering 
the property mortgaged by the insured, at the date of the cancellation thereof 
by the insurer, and the amount thereof, and that said unearned premium was 
retained by the insurer for the purpose of keeping alive said policy of insurance 
as to the property mortgaged. 

4. Under the facts disclosed by the evidence in this case the tender to 
plaintiff of any unearned premium in the amended answer of the defendant was 
sufficient even if a tender back be necessary. 

5. The evidence examined and held, the same is insufficient to constitute a 
waiver or estoppel on the part of the insurer to plead forfeiture and the court 
erred in overruling the defendant’s motion for an instructed verdict. 

Error from District Court, Oklahoma County; W. G. Long, Judge. 

Action by W. R. Blackwell against the Fidelity-Phenix Fire Insurance 
Company of New York. To review a judgment for plaintiff, defendant brings 
error. 

Reversed and remanded, with directions. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for appellant. 

John E. Luttrell and J. D. Holland, both of Norman, for appellee. 

Per Curiam. 

This is a suit, filed May 3, 1932, upon a fire insurance policy covering two 
different classes of property—household goods and other personal property. 
The policy contained the usual clause that, “if the property or any part thereof 
shall hereafter become mortgaged or encumbered, * * * then in each and every 
one of the above cases this policy shall be null and void.” The policy was 
issued January 2, 1931, for a term of five years, and the first year’s premium 
in the sum of $21.45 was paid in cash and a note given for the remaining four 
years’ premium in the sum of $85.90. March 12, 1931, the plaintiff mortgaged 
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the personal property covered by said policy, except the household goods, and 
on the three hundred sixty-fourth day after the issuance of said policy the 
plaintiff had a fire which destroyed or damaged the property covered by the 
policy other than the household goods. The defendant pleads a forfeiture of 
the policy because of the violation of the nonmortgage clause, and that, within a 
reasonable time after knowledge of the violation of said policy by the plaintiff, 
“it tendered to the plaintiff the full amount of the premium on said policy, 
to-wit: the installment note, and that, since the third day of May, 1932, the 
plaintiff has kept and retained the same,” and in the amended answer offers to 
return all premiums paid by the plaintiff in the form of cash, together with 
interest thereon at the regular rate. 

For reply the plaintiff pleads a waiver of the defendant’s right to forfeit 
said policy because of its retention of the cash premium of $21.45, and estoppel 
to assert such forfeiture. 

There is no question raised by the plaintiff as to the return by the insurance 
company of the $85.90 note to the plaintiff on May 3, 1932, the date of the 
cancellation of said policy by the insurer, and the only contention upon the 
part of plaintiff of waiver or estoppel is based upon the failure of the company 
to return or. offer to return the unearned portion of the $21.45 cash payment. 

The defendant demurred to plaintiff’s evidence, and, at the conclusion of all 
the testimony, the defendant moved for an instructed verdict, whereupon the 
jury was discharged by stipulation of the parties, and the court thereafter made 
the following finding of fact: “By reason of the failure of the defendant to 
tender to the plaintiff the return of the unearned premium on the policy of 
insurance herein sued on until the date of the filing of its second amended 
answer herein, that said defendant waived its alleged defense that said policy 
had become void by reason of the chattel mortgage having been placed upon the 
personal property of plaintiff subsequent to the date of the issuance of said 
policy, and that the defendant is estopped to rely upon such defense,” and 
rendered judgment for the plaintiff for the sum of 1,250 with interest at 6 per 
cent. from March 9, 1934, the date of said judgment. 

The policy was for $1,750, $500 of which was on household goods and fur- 
nishings and $1,250 upon property which was damaged or destroyed. The non- 
mortgage provision of the policy was not violated by the insured as to the house- 
hold goods. Only the other property was mortgaged. The policy was there- 
fore a divisible policy, and, if a loss had occurred to the household goods prior 
to the date of cancellation of the policy, May 3, 1932, the insurer would have 
been liable. Niagara Fire Insurance Company v. Wilkerson, 150 Okl. 123, 300 
P. 686. 

[1, 2] There is not much dispute in the testimony as to the material facts. 
There is some uncertainty as to the date upon which the insurer learned of the 
mortgage by plaintiff, but there is no conflict as to the date of the cancellation 
of said policy, nor as to the return of the $85.90 note given for the payment 
of the premium for the last four years. The total first year’s premium on this 
$1,750 policy was $21.45, and there is no evidence by either plaintiff or defend- 
ant as to the premium rate upon the household goods and furnishings or upon 
the other classification of property covered by the policy or as to the amount of 
unearned premium, if any. In the absence of such evidence, the court below 
could not determine whether there was any such unearned premium, and, being 
unable to so determine, it could not hold the defendant to a waiver of the 
nonmortgage clause of the policy, because of its failure to return the same. 
The court also found that no tender of that amount had been made until the 
filing of the amended answer and, because thereof, the defendant had waived 
its defense of forfeiture. In view of the fact that the policy was divisible, we 
think the court erred in rendering its judgment for the plaintiff and in refusing 
to instruct a verdict for defendant. 

_ We do not find that we have passed directly upon the question of the duty of the 
insurer to return or offer to return unearned premium upon a fire policy upon 
cancellation thereof by the insurer, where the nonmortgage clause thereof has been 
breached by the insured, and knowledge of such breach is acquired by the insurer 
only after loss. But we find the general rule as to retention of premiums to be stated 
in 26 C.J. 326, as follows: “In a few jurisdictions the rule is held applicable even 
where knowledge of the breach is not acquired by the insurer until after a loss has 
occurred ; but the weight of authority is to the effect that no foundation for a waiver 
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or estoppel is furnished by the failure of the insurer to return the unearned portion 
of the premium, where it did not acquire knowledge of the breach of condition until 
after loss and then denied liability.” 

(3, 4] We think the general rule above quoted is in principle the holding of the 
decided: cases by this court, with this qualification—that if, after acquiring knowledge 
of a loss under a policy which has been breached by the insured, the company with 
knowledge of all of the facts, and with intent to recognize and keep alive its policy 
of insurance as to that particular property, still retains the unearned premium, then 
that such retention of premium is evidence to be considered by the court or jury in 
determining the ultimate fact whether the company intended thereby to keep said 
policy in effect. The retention of unearned premium by the insurer is only evidence 
of an intention upon its part to recognize the policy as being in force and effect. 
Certainly it cannot be said, even though it be conceded that the insurance company 
retained some unearned premium upon this policy and failed to tender the amount 
thereof to the insured prior to the time of the filing of the amended answer, it in- 
tended to recognize the polcy as being in force and effect, when the plaintiff's own 
evidence discloses that long prior to that time the insurance company had notified 
him of the cancellation of the policy because of his breach of the provisions of the 
policy. These acts are affirmative acts of the insurer, definitely disclosing a denial of 
liability and definitely disproving an intention to keep the policy alive. Nor, after 
such date, would it be contended that the plaintiff could not recover such unearned 
premium from the company in the event there be any such and the company refused 
to pay the same. 

Particularly do we hold this rule to be applicable where the policy of insurance, 
as here, is divisible. Quoting again from 26 C.J. p. 327: “Where the insurance covers 
two or more items, and the insurer admits its readiness to pay the loss of some of 
the items, or claims a breach only as to part of the items, its failure to return any 
portion of the premium is not a waiver of the breach claimed and does not preclude 
the insurer from asserting it, at least where there is no proof of what portion of the 
premium was paid for the item as to which a breach is claimed. * * * ” 

Cited in support of the text is Miller v. Insurance Co. of North America, 106 Mo. 
App. 205, 80 S)W. 330, where, in the second syllabus, it is held: “In an action on a 
policy of fire insurance, in which the insurance was written on three separate items 
but the premium was a lump sum, a waiver of forfeiture of the policy as to one of 
the items by reason of its removal without the insurer’s consent indorsed cannot be 
predicated of a failure to return the unearned premium on such item where two of 
the items of property insured were not affected by the removal, and there was no 
proof of what portion of premium was paid for the insurance on the property that 
was removed.” 

This rule works no hardship upon the insured, and gives no undue advantage to 
the insurer and cannot be availed of by it except in those cases where the insured by 
his act breaches the contract. 

{5] We have read the entire record in this case, and under the rule announced 
the plaintiff’s evidence is wholly insufficient to establish a wavier of the forfeiture 
of said policy, and, being insufficient to establish a-wavier and there being no 
further evidence of an estoppel, is likewise insufficient to effect an estoppel upon the 
part of the insurance company to plead and prove a forfeiture of the policy sued 
upon. 

Several propositions are argued in the briefs of both plaintiff and defendant, 
which we deem unnecessary to consider in view of the conclusion here announced. 

For the reasons given, the cause is reversed and remanded, with directions to 
render judgment for the defendant. 

The Supreme Court acknowledges the aid of the Attorneys T. A. Higgins, John 
F, Vaughan, and J. W. Reece in the preparation of this opinoin. These attorneys 
constituted an advisory committee selected by the State Bar, appointed by the 
Judicial Council, and approved by the Supreme Court. After the analysis of law 
and facts was prepared by Mr. Higgins and approved by Mr. Vaughan and Mr. 
Reece, the cause was assigned to a justice of this court for examination and report 
to the court. Thereafter, upon consideration, this opinion was adopted. 

Osborn, C. J., and Welch, Phelps, Corn, Gibson, and Hurst, JJ., concur. 

Bayless, V. C. J., and Riley and Davison, JJ., absent. 
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BAILEY v. UNITED STATES FIDELITY & GUARANTY CO. No. 14568. 
Supreme Court of South Carolina. Nov. 11, 1937. 
193 Southeastern Reporter 638. 
1. VIOLATION OF LAW. 

To defeat recovery under policies excluding or limiting liability where death 
or injury results from unlawful act on part of insured, there must be shown, in 
addition to violation of law, some causative connection between such act and death 
or injury. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

3. MINOR. 

Under automobile liability policy excluding “any obligation” of insurer where 
automobile was being driven by one under age fixed by law or under 14 years “in 
any event,” exclusion clause did not free insurer from liability for injuries sustained 
in accident not caused by age of driver of insured automobile, who was under 14 
years of age. 


(For other cases, see Insurance, Dec. Dig. § 437.) 


Appeal from Florence County Court; R. W. Sharkey, Judge. 2 

Action by Dozier Bailey, by his guardian ad litem, Ervin Bailey, against 
United States Fidelity & Guaranty Company. From a judgment for plaintiff, 
defendant appeals. 


med. 

W. Marshall Bridges, of Florence, for appellant. 

Willcox, Hardee & Wallace G. Badger Baker, and George W. Keels, all of 
Florence, for respondent. 

Srasier, Chief Justice. 


A statement of the following facts is necessary for a proper understanding of 
the issues involved in this appeal: On July 13, 1935, United States Fidelity & Guar- 
anty Company, hereinafter referred to as the company, issued to one Harry E 
Thomas an automobile liability policy, under the terms of which the company 
agreed, among other things, “to pay all sums which the assured shall become liable 
to pay as damages imposed upon him by law for bodily injury * * * accidentally 
sustained by any person or persons if caused by the ownership, maintenance or 
use of any automobile disclosed in the declarations for the purposes therein 
stated.” By section IV it was provided that the policy shall exclude any obligation 
of the company: “(a) Under any of the above agreements, while any disclosed 
automobile is being driven * * * by any person under the age fixed by law or 
under 14 years in any event.” On March 7, 1936, while the automobile of the insured 
was being operated by his son, a boy under the age of fourteen years, the plaintiff 
herein, one Dozier Bailey, was injured by coming in contact therewith. Thereafter, 
on April 4, 1936, the company brought an action against the insured, in which 
a judgment was sought under section 660 of the Code of 1932, to the effect that 
the policy issued Thomas by the company, because of the violation of its terms 
in the driving of the automobile, be declared null and void, and that the insurer 
be relieved of all liability to the insured by reason of the accident in which 
Bailey was injured. Bailey was not made a party to this proceeding; and Thomas, 
the sole defendant, did not answer the complaint or otherwise plead in the action, 
and made no return to the rule to show cause issued therein. On April 13, Judge 
Bellinger, who heard the matter, signed an order giving judgment as prayed for. 
There was no appeal by Thomas from this order; but on August 7, 1936, he filed 
a petition in the case asking that the declaratory judgment be opened up on 
the ground of excusable neglect. Judge Shipp, however, who heard the motion, 
refused the petition, holding that the showing made was insufficient. 

On July 24, 1936, an action was commenced in the court of common pleas for 
Florence county by Bailey against Thomas for damages on account of the injuries 
received by the former in the accident referred to. Thomas defaulted in this case: 
and on trial of the cause the jury gave the plaintiff a verdict for $1,250, and judg- 
ment, from which no appeal was taken, was duly entered up for that amount, 
together with costs, on December 2, 1936. On the following day, December 3, 
execution was issued on the judgment, but was returned nulla bona by the sheriff 
of Florence county. On December 7, the present action was begun by the plain- 
tiff, Bailey, against the company, as defendant, under the provisions of the — 
By its answer to the complaint, the defendant denied any liability to the plaintiff, 
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contractual or otherwise, and set up, as an affirmative defense, its declaratory judg- 
ment as a bar to plaintiff’s alleged rights in the action. 

Upon trial of the case, at the close of all the testimony, each of the parties 
to the suit moved for a directed verdict, it being agreed that there was no question 
of fact to be decided by the jury. The motion of the defendant was refused and 
a verdict was directed for the plaintiff for $1,309, this being the amount, with 
accumulated interest, which Bailey, as plaintiff, had previously recovered in the 
action against Thomas, the insured. 

Counsel for the appellant, defendant below, argues two questions, the first of 
which may be stated as follows: Is the insurance company exempted from liability 
in this case under the exclusion clause of the policy as above quoted? 

There is no dispute about the facts. While the automobile was being driven 
at the time of the accident by the son of the insured, a boy under fourteen years 
of age, the evidence is to the effect that his age had nothing to do with bringing 
about such accident, and that it would have happened if a most careful and efficient 
adult driver had been operating the machine. 

The respondent contends, and it was so held by the court below, that the com- 
pany is not exempted from liability, no causal connection being shown between the 
age of the driver and the accident or injury complained of, and cites McGee 
v. Globe Indemnity Company, 173 S.C. 380, 175 S.E. 849, as being conclusive of 
such contention. The appellant argues, however, that the last three words, “in 
any event,” of the exclusion clause of the policy before us, not found in the policy 
in the McGee Case, render that decision inapplicable, and refers to the concurring 
opinion therein to sustain its position. 

[1] ‘We think that the ruling of the trial judge was correct. This court, in 
McGee v. Globe Indemnity Company, supra, held that that case was controlled by 
Reynolds v. Life & Casualty Insurance Company, 166 S.C. 214, 164 S.E. 602, 
where the policy of insurance issued by the defendant contained a provision that 
the company would not be liable “if the insured shall die * * * as a result of acts 
committed by him while in the commission of * * * some act in violation of law”; 
and where, in disposing of the contention of the company, that the quoted provision 
under the facts stated relieved it of liability, it was held: “In order to defeat 
recovery under policies excluding or limiting liability where death or injury 
results from an unlawful act on the part of the insured, there must be shown, 
in addition to the violation of the law, some causative connection between such 
act and the death or injury.” Counsel who represented the company , contended 
that in the Reynolds Case the court was dealing with a provision limiting liability 
of the insurance company on account of some act of the insured, while in the 
McGee Case, then being argued, the provision of the policy relied upon to defeat 
the recovery related to a condition; and urged that, although it was logical to hold 
= the court held in the Reynolds Case, it would not be to so hold in the McGee 

ase. 

The court, however, took a different view; and, speaking through Chief 
Justice Blease, said: “We are of the opinion that the distinction advanced between 
the excluded act and condition is, without any logical basis. * * * The rule estab- 
lished by the Reynolds Case is obviously founded upon the reasonable view that, 
when the parties made the contract of insurance, they were not inserting a mere 
arbitrary provision, but that it- was the purpose of the insurance company to 
relieve itself of liability from accidents caused by the excluded condition. And 
there is no more reason that the parties to the contract of insurance would arbi- 
trarily exclude liability under a certain condition than they would arbitrarily 
exclude liability in the commission of a certain act. This case is controlled by 
the Reynolds Case.” It was also pointed out that the cases cited by the appellant 
in support of its contention “only hold that a provision in a policy of insurance 
similar to the one in question is binding upon the parties, and the question as to 
whether or not the ‘condition’ violated had any causative connection with the acci- 
dent was not raised.” Hossley v. Union Indemnity Company, 137 Miss. 537, 102 
S. 61, was referred to as the only case cited which dealt with the exact question 
before the court, and which applied the principle of the Reynolds Case. 

[2] Mr. Acting Associate Justice W. C. Cothran concurred in the result of 
the decision in the McGee Case, and wrote an opinion, referred to by the appellant, 
in which he expressed the view that “the use of the words ‘in any event’ [in the 
exclusion clause of the policy] would have given the appellant the relief it now 
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asks of this court.” This view, while deserving of great respect, not being a hold- 
ing of the court, is, of course, without binding force or effect. Furthermore, it 
will be found that in the case cited and apparently relied upon, Phoenix Indemnity 
Company v. Barrett, 167 Tenn. 116, 67 S.W.(2d) 135, the question of causal 
connection was not referred to or- passed upon. 

[3] If the reasoning of the court in the McGee Case is approved and adhered 
to—and no good reason has been shown why it should not be—then the additional 
words in the exclusion clause of the policy before us do not have the effect. claimed 
by the appellant; for, stating again the holding of the court, it was not the intention 
of the parties to the insurance contract that the exclusion provision should be a 
mere arbitrary one, “but that it was the purpose of the insurance company to 
relieve itself of liability from accidents caused by the excluded condition.” The 
assignment of error, therefore, made by the exceptions raising this question, 1s 
clearly without merit. 

The other question presented and argued is whether the plaintiff’s rights are 
barred by the declaratory judgment obtained by the insurance company against 
Thomas, the insured. The appellant contends that this question should be answered 
in the affirmative for the reason, as stated by its counsel, that Bailey’s rights were 
derived by him through the insured, and that he was, therefore being in privity 
with the insured, bound by such judgment, although he was not made a party 
to the action in which it was obtained. 

It is not denied that the policy in question is one for indemnity against liability 
and not indemnity against loss. “In the former case the insurer’s obligation becomes 
fixed when liability attaches to the insured. In the latter case the insurer’s liability 
does not attach until loss has been suffered, that is, when the insured has paid 
the damages.” 1 Joyce on Insurance (2d Ed.) § 27b. 

As already stated, the declaratory judgment against Thomas was obtained 
by the company after the accident in which the plaintiff, Bailey, was injured and 
after his rights as a third party had accrued, and in a suit to which he was not 
made a party. The trial judge held that, in this situation, the plaintiffs rights 
were not harred by such judgment. 

[4] An examination of the record before us, in which is included what was 
done in the proceeding for the declaratory, judgment, convinces us that the conclu- 
sion reached by the court below is correct. In Black on Judgments, volume 2, 
page 637, the following definition of privies is approved: “Privies are those who 
are so connected with the parties in estate, or in blood, or in law, as to be identified 
with them in interest, and consequently to be affected with them by the litigation, 
as lessor and lessee, heir and ancestor, executor and testator. All others not 
included in either of these classes are of course strangers.” 


[5, 6] It seems clear from the above definition of privies, and from our exam- 
ination of other authorities in reference thereto, that Bailey, under the admitted 
facts of this case, does not come within any class of those above defined as 
privies. It appears therefore that no privity exists between the respondent and 
Thomas, the insured, as contended by the appellant, which would give to the 
declaratory judgment against Thomas alone the effect of barring the rights of 
Bailey. In any event, Bailey would not be a privy, in the sense that he would be 
bound by the judgment, unless his rights had accrued after the rendition thereof; 
if rights are acquired by a person, as by the respondent in the present case, before 
that fact, such person is not bound unless made a party to the action. 2 Black on 
Judgments, 654. ' 

Associated Indemnity Corporation v. Manning et al. (D.C.) 16 F.Supp. 430, 
432, was a case in which an insurance company, after an accident, liability against 
which it had insured, undertook to have the policy declared void. The proceeding 
instituted was under the Federal Declaratory Judgment Act (Jud.Code § 274d, as 
amended, 28 U.S.C.A. § 400), which is somewhat similar to our own statute. 
Speaking of the limitation of its power to act, the court said: “If the declaratory 
judgment statute provides a jurisdiction of the nature supporting bills quia timet, 
Meeker v. Baxter (C.C.A.) 83 F.(2d) 183—187, the present cause is not one 
under the statute because it is brought after liability, if any, has attached.” 


All exceptions are overruled, and the judgment of the court below is affirmed. 
Bonham, Baker, and Fishburne, JJ., concur. 
Carter, J., did ‘not participate on account of illness. 
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HOURAN v. PREFERRED ACC. INS. CO. OF NEW YORK et al. No.. 109. 
Supreme Court of Vermont. Bennington. Nov. 4, 1937. 


195 Atlantic Reporter. 253. 
2. SUBROGATION. 


An injured party stands in shoes of motorist carrying automobile liability 
policy and is subject to provisions of policy and to any defense which insurer 
might have raised. against motorist, whether right of action. is conferred by 
statute or arises under a clause in policy. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

3. NOTICE. ; ; : 

Whether notice of automobile accident has been given to insurer with 
reasonable promptness within requirements of automobile liability policy is 
ordinarily a question for trier of facts under evidence bearing on point. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

4. PREJUDICE. 


In suit on automobile liablity policy to recover from insurer amount of 
judgment recovered against insured, findings that notices of accident were not 
given to insurer as soon as. was reasonably possible were not erroneous on 
ground that insurer claimed no prejudice by reason of delay, since whether 
delay was unreasonable and whether lack of prejudice resulting therefrom would 
enable injured party to recover in spite of delay were distinct questions. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

5. WAIVER. 

An insurer did not waive its right to insist upon compliance with conditions 
of automobile liability policy requiring notice of accident to be given as soon as 
reasonably possible, because letter written by insurer’s attorney in reply to 
letter from injured party’s attorney stated that policy could not be found and 
was silent on question of proper notice, especially where five days later attorney 
wrote another letter acknowledging policy and stating that insured had not 
given proper notice, since the first letter could not be construed as standing 
alone. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 

6. NOTICE. 


_. Where it is impossible to give notice of accident required by automobile 
liability policy, failure to do so will not bar recovery, if notice be given within 
a reasonable time after impossibility has passed. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 
7. DELAY. 


_ Whether delay in giving of notice of accident required by automobile liability 
policy is explained or excused is a question for trier of facts, and burden of 
proof is upon party upon whom duty of giving notice has devolved. 

(For other cases, see Insurance, Dec. Dig. §§ 646[9]; 668[14].) 
li. NOTICE. 


_The purpose of requirement in automobile liability policy that insured in his 
notice of accident give insurer information concerning. accident is to afford 
insurer a reasonable opportunity for investigation of facts rather than to give 
insurer full information on basis of which it might proceed to a disposition of 
a case arising under policy. 

(For other cases, see Insurance, Dec. Dig. § 533.) 

12. CO-OPERATION. 


The breach of a condition subsequent, such as the co-operation clause in 
an insurance policy, is a matter of defense to be pleaded by defendant, and so 
is distinguishable from a condition precedent, the performance of which must’ be 
alleged by plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

14. NOTICE. 

Under automobile liability policy requiring that specified notice of -accident 

be given to insurer by or on behalf of insured as a condition precedent to 
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liability on insurer’s part, the failure to do so releases, insures, from. obligations 
imposed by policy, although no prejudice may -have resulted. 


(For other cases, see Insurance, Dec. Dig. § 539[5].) 
15. NOTICE OF ACCIDENT. | 

The requirement in automobile liability policy that notice of accident be 
given to insurer is of the essence of the contract and is not unreasonable, since 
requirement protects insurer against fraudulent claims and also against invalid 
claims made in good faith. 

(For other cases, see Insurance, Dec. Dig. § 535.) 


16. NOTICE. 

A specific forfeiture clause is unnecessary in automobile liability’ policy to 
constitute giving of notice of accident a condition precedent to liability, but it 
is enough that policy provide that liability thereunder is “subject to the follow- 
ing conditions” and then state requirement regarding notice. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


17. BURDEN OF PROOF. 

In suit on automobile liability policy to recover from insurer amount of 
judgment recovered against insured, injured party’s administrator had burden 
to show that notice of accident had been given to insurer as soon as reasonably 
possible, as required by policy. 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 

18. NOTICE. 

In automobile liability policy “subject to the following conditions,” require- 
ment that notice of accident be given to insurer as soon as reasonably possible 
was made a condition precedent to liability and was binding on insured and 
injured party, and, in absence of compliance with requirement, recovery on 
policy was barred, whether or not noncompliance caused prejudice to insurer, 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

19. NOTICE. , 

In suit on automobile liability policy to recover from insurer amount of 
judgment recovered against insured, chancellor’s refusal to find that required 
information respecting circumstances of accident with names and addresses of 
injured party and any available witnesses was not reasonably obtainable b 
insured was not subject to exception, where insured was apparently uninjured, 
since it was a fair inference that such information must have been readily 
obtainable at time of accident by insured. ee 

(For other cases, see Insurance, Dec. Dig. § 670.) 


Appeal in Chancery, Bennington County; Allen R. Sturtevant, Chancellor. 

Suit by John Houran, Jr., administrator of the estate of Walter Woodard, 
against the Preferred Accident Insurance Company of New York and another. 
From a decree for defendants, plaintiff appeals. 

Affirmed. 

Argued before Slack, Moulton, Sherburne, and Buttles, JJ., and Sherman, 
Superior Judge. 

Jerome, Graves & Graves, of Bennington, for plaintiff. 


Fenton, Wing &- Morse, of Rutland, for defendant Preferred Acc. Ins. Co. 
of New York, , 


Mouton, Justice. 


_, On June 16, 1934, the plaintiff's intestate, Walter Woodard, was severely 
injured in a collision with an automobile owned and operated by Roland Miller. 
Miller was, at the time, covered by a liability insurance policy issued by the 
Preferred Accident Insurance Company of New York, the defendant. herein. 
The policy provided that “This agreement is subject to the following conditions 
** * I. Notice of accident. In. the event of. accident written notice shall be 
given by or on behalf of the Assured to the Company or any of its authorized 
agents as soon as is reasonably possible thereafter. Such notice should contain 
information respecting the time, place and circumstances of the accident, with 
the name and address of the injured and any available witnesses. If such 
information is not reasonably obtainable, particulars sufficient to identify the 
Assured shall constitute. notice. The Assured shall keep the Company advised 
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respecting further developments in the nature of claims and suits when and as 
they: come to his knowledge.” 

On the day after the accident, Miller was arrested and placed in the Benning- 
ton county jail, and, within a day or so thereafter, he pleaded guilty to a charge 
of leaving the scene of an accident without giving his name and address, and 
was committed to the house of correction at Windsor. Although he had oppor- 
tunity to do so, he made no attempt to communicate with the insurance com- 
pany or any of its agents, and had no intention of giving notice then or at any 
time. The first information that the company received concerning the matter 
was contained in a letter to its agent from the attorney then acting for the 
plaintiff’s intestate, dated September 5, 1934, in which he mentioned the accident 
and inquired concerning a settlement. A similar letter was written by him 
to the company at its general office on September 20. The company, through 
its agent and its attorney, endeavored to find Miller, but were unable to do so 
until November 4. A conference with him was held on November 17, and on 
November 24 Miller was notified in writing that, because of his failure to give 
reasonable notice of the accident, the company disclaimed liability under the 
policy and would refuse to defend any action or to pay any judgment against 
him. The same information was conveyed to the attorney representing the 
plaintiff’s intestate. 

An action against Miller was commenced in the spring of 1935, and a copy 
of the writ sent to the company, which it forwarded to Miller. The cause came 
on for trial at the June term, 1935, of Bennington county court, resulting in a 
judgment against Miller for $4,000 damages and $39.07 costs. The company 
did not defend. Miller was insolvent. The company was informed of the 
judgment, but refused to take any steps towards a settlement, and reiterated 
its claim that, because of lack of notice, it had assumed no liability. 

The plaintiff’s intestate died February 22, 1937, and his administrator has 
brought this bill in equity to recover the amount of the judgment against Miller 
from the company. 

After the hearing the chancellor found the facts stated above. He also 
found that neither the insured or anyone in his behalf gave notice to the com- 
pany, or to any of its agents, as soon as was reasonably possible; that the 
notice sent by the attorney for the plaintiff’s intestate was not a notice fur- 
nished as soon as reasonably possible and as required by the terms of the policy; 
and that no claim was made by the company that prejudice to it resulted from 
Miller’s failure to give notice. 

A decree for the defendant was entered, and the cause come. here on appeal 
and exceptions by the plaintiff. 

[1] The first exception is to a finding that the only evidence bearing upon 
the notice was the testimony of a certain Dr. Lane, to the effect that he tele- 
phoned and wrote the company’s agent two days after the accident, as to the 
truth of which the chancellor was not convinced. The ground of the exception 
is that elsewhere it was found that a letter was written by the plaintiff’s intes- 
tate’s attorney on September 5, 1934. The objection appears to be in the use 
of the phrase “only evidence,” but it is so clear that the chancellor considered, 
and made findings based upon, other evidence of notice, that the exception 
requires no further consideration. 

Exceptions were taken to the findings that no notice was given by the 
insured to the company or to any of its agents until November, 1934, and that 
neither he, nor any one in his behalf, gave such notice as soon as was reason- 
ably possible after the accident, and that the letter of the attorney of Septem- 
ber 5 was not a notice furnished as soon as reasonably possible, in accordance 
with the policy. These exceptions may be considered together. 

[2] It has been held that notice, given by the injured party as a beneficiary 
and a party in interest, acting in behalf of the insured, may be a sufficient com- 
pliance with the terms of the policy, in the absence of action by the insured. 
McClellan v. Madonti, 313 Pa. 515, 517, 518, 169 A. 760, 761; Slavens v. Standard 
Accident Ins, Co. (C.C.A.) 27 F.(2d) 859, 861; Metropolitan Casualty Ins. Co. v. 
Colthurst (C.C.A.) 36 F.(2d) 559, 561, 562; Knabe v. Independence Indemnity 
Co., 144 A. 179, 180, 7 N.J.Misc. 93; and see Purefoy v. Pacific Automobile 
Indemnity Co., 5 Cal.(2d) 81, 53 P.(2d) 155, 158. But the notice must be reason- 
able (Pureboy v. Pacific Automobile Indem. Co., supra), for, according to the 
weight of authority, the injured party stands in the shoes of the insured, and is 
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subject to the provisions of the policy and to any defense which the insurer 
might have raised against the insured. This is so whether the right of action 
is conferred by statute (Kana y. Fishman, 276 Mass. 206, 176 N.E. 922, 923; 
Coleman v. New Amsterdam Casualty Co., 247 N.Y. 271, 275, 160 N.E. 367, 72 
A.L.R. 1443, and cases cited in Annotations, 85 A.L.R. 70 ff.) or arises under a 
a clause in the insurance contract, as it does here, stipulating that a proceeding 
brought by the injured party against the insured, shall be “under the terms of 
this policy.” Rohlf v. Great American Mutual Indemnity Co., 27 Ohio App. 
208, 215, 161 N.E. 232, 234; Clements v. Preferred Accident Ins. Co. of N. Y. 
(C.C.A.) 41 F.(2d) 470, 76 A.L.R. 17, 21; Barclay v. London Guarantee, etc., Co., 
46 Colo. 558, 105 P. 865, 867, 868; Schriver v. Mayor, etc., of Cumberland, 169 Md. 
286, 181 A. 436, 443; and cases cited annotations, 76 A.L.R. 216 ff. 

[3, 4] Whether a notice has been given with reasonable promptness is 
ordinarily a question of fact for the trier to decide upon the evidence bearing 
upon the point. Reynolds v. Reynolds, 74 Vt. 463, 465, 52 A. 1036; Ward v. 
Maryland Casualty Co., 71 N.H. 262, 51 A. 900, 903, 93 Am.St.Rep. 514. We need 
not, however, examine the testimony here, because the ground for the exception 
is that, since no prejudice to the insurer by reason of the delay was claimed, 
the findings that the notices were not given as soon as reasonably possible after 
the accident were error. 

This is beside the point. The findings touch only the times of giving the 
notices, and the unreasonableness of the delay in each instance. Whether the 
notice was unreasonable and whether the lack of prejudice resulting therefrom 
will enable the plaintiff to recover, in spite of the delay, are distinct questions, 
and the consideration of the latter may properly be postponed until later in this 
opinion. These exceptions are unavailing. 

[5] An exception was taken to a finding that the defendant company had 
not waived its right to insist upon compliance with the condition of notice to 
be given as soon as reasonably possible after the accident. This, it appears, 
is an inference, drawn from facts previously found. See Lee v. Casualty Co. of 
America, 90 Conn. 202, 96 A. 952, 954. The situation, so far as it affects this 
point, was as follows: In reply to the letter from the attorney for plaintiff’s 
intestate, of September 5, 1934, the company’s attorney wrote under date of 
September 22 that “Mr. Bonvoulior (the agent) and I have searched his entire 
files and can find no policy at least in that company ever issued to any man 
named Roland Miller at 321 Beaver St., this city, or any name like it. Unless 
you can furnish us with further details of this coverage, we shall have to close 
our file in the matter.” But on September 27 the company’s attorney wrote 
again, saying: “We finally found where the Preferred covered the Miller car 
at the time of the accident. However, he did not give the company proper 
notice under the policy, but I am writing the Company and as soon as I have 
word, I shall be up to investigate and shall call on you about it at that time.” 

The contention of the plaintiff is that the first of the above letters was 
equivalent to a denial of the existence of the policy and, being silent as to the 
defense of lack of proper notice, was a waiver of it. We do not follow this 
argument. The letter was not a denial that the insurance contract existed, but 
merely a statement that it could not be identified, coupled with what amounted 
to a request for further information. It cannot be said that it disclosed an 
intention of surrendering any defense to which the defendant might have been 
entitled under the policy. Boston Elevated Ry. Co. v. Maryland Cas. Co., 232 
Mass. 246, 122 N.E. 196, 198. Moreover, the letter is not to be construed as 
standing alone. The second letter, written only five days afterward, acknowl- 
edged the policy, and gave a distinct notice of the defense which was later 
insisted upon. We fail to find error in the conclusion reached by the chancellor. 
Weatherwax v. Royal Indemnity Co., 250 N.Y. 281, 287, 165 N.E. 293. 

After the chancellor had filed the findings of fact, but before the decree had 
been entered, the plaintiff filed what is labeled a motion to continue the hearing, 
but is really a motion to reopen the cause for the presentation of further evi- 
dence. The motion refers to the findings that neither the assured or any one 
in his behalf gave notice as soon as was reasonably possible after the accident, 
and that the letter of September 5, 1934, was not a notice furnished as soon as 
reasonably possible, and as required by the policy; and sets forth the efforts 
made by several attorneys for plaintiff’s intestate to discover the name of the 
company under’ whose policy ‘Miller was insured, their investigations, an 
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unanswered letter to Miller, and their failure to receive the information until 
just before September 5. The chancellor was requested to hear this testimony 
as bearing upon the reasonableness of the notice given by the attorney. The 
motion was denied and the plaintiff excepted. 

[6, 7] There may be circumstances that will explain or excuse a delay in 
giving the notice required by a policy of insurance, and: show it to be reasonably 
prompt. Rushing v. Commercial Casualty Ins. Co., 251 N.Y. 302, 304, 167 N.E. 
450, per Cardozo, C. J. “The weight of authority supports the rule that, where 
it is impossible to give the notice of an accident required by the policy, the failure 
will not bar a recovery, if the notice be given within a reasonable time after the 
impossibility has passed.” Haskell v. Eagle Indemnity Co., 108 Conn. 652, 144 
‘A. 298, 300. See, also, McCarthy v. Rendle, 230 Mass. 35, 119 N.E. 188, 189, 
L.R.A.1918E, 111; Employers’ Liability Assurance Corp. v. Roehm, 99 Ohio St. 
343, 124 N.E. 223, 224, 7 A.L.R. 182, and cases cited in annotation, 76 A.L.R. 74 ff. 
The failure must not be due to forgetfulness or lack of diligence. Reina v. U. S. 
Casualty Co., 228 App.Div. 108, 239 N.Y.S. 196, 198, affirmed 256 N.Y. 537, 177 
N.E. 130; Jefferson Realty Co. v, Employers’ Liability Assurance Corp., 149 Ky. 
741, 149 S.W. 1011, 1013.: The question whether the delay is explained or excused 
is one of fact for the trier to decide (Heller v. Standard Accident Ins. Co., 118 
Ohio St. 237, 160 'N.E. 707), and the burden-of proof is upon.the party upon whom 
the duty of giving of the notice has devolved. (Rushing v. Commercial Casualty 
Ins. Co., supra; Heller v. Standard Accident Ins. Co., supra). 

[8] The granting of thé motion rested in the sound discretion of the chan- 
cellor and, like all such rulings, is not subject to.review in the absence of an 
affirmative showing of a failure to exercise his discretion, or the abuse of it. 
Land Finance Corp. v. St. Johnsbury Wiring Co., 100 Vt. 328, 333, 137 A. 324; 
State v. Maguire, 100 Vt. 476, 480, 138 A. 741: Massucco v. Tomassi, 78 Vt. 188, 
195, 62 A. 57. 

In the Maguire Case we held that, in view of the shortage in the affidavit filed 
in support of the motion in that it failed to disclose the materiality of the evi- 
dence sought to be introduced, or that the absent witness would be available to 
testify at an adjourned trial, an abuse of discretion in denying the motion did not 
appear. But a new trial was granted upon a petition brought directly to this court, 
based upon an affidavit showing additional facts, and in consideration of all the 
evidence produced before the trial court. At page 486 ff. of 100 Vt., 138 A. 741. 

[9] Here, the only question is whether there was an abuse of discretion in the 
ruling below. It is not the result that this court might have reached, if it had 
been charged with the duty of passing upon the motion in the first instance, that 
is to be considered, for “difference in judicial opinion is not synonymous with abuse 
of judicial discretion.” Dyer v. Lalor, 94 Vt. 103, 116, 109 A. 30, 36. We must 
look at the situation as it was presented to the trial court, in view of which its 
discretion was necessarily exercised. State v. Maguire, supra, at page 485 of 100 
Vt., 138 A. 741; Massucco v. Tomassi, supra, at page 196 of 78 Vt., 62 A. 57. 

[10] The motion was not supported by affidavits, as required by county court 
rule 19, par. 2 (which is applicable to hearings in chancery proceedings), and it 
shows upon its face that the plaintiff’s counsel had been from the outset perfectly 
aware of the name of the witnesses (who were the various attorneys who had 
been engaged in the preparation of the case and two of whom testified as to 
another subject) and of the testimony that they would give. It seems clear that 
counsel must have appreciated its bearing upon the issue. The motion was filed 
after the hearing was completed, both sides had rested, and the chancellor had 

repared the findings; not, as in State v. Maguire, supra, before the trial began. 

he witnesses were, so far as appeared, available at the hearing, and not prevented 
from attendance by reason of illness or some other sufficient cause. See State 
v. Pierce, 88 Vt. 277, 280, 92 A. 218: Land Finance Corporation v. St. Johnsbury 
Wiring Co., supra. No claim was made that the plaintiff was taken by surprise 
by the introduction of evidence by the defense. See Phelps v. Utley, 92 Vt. 40, 
43, 101 A. 1011. Neither can it be said that, on the record before us, the plaintiff’s 
case was so strong and his other evidence so persuasive that he might justifiably 
have felt assured of a favorable finding upon the question of a reasonably prompt 
notice by plaintiff's attorney, because all that was shown was the fact of the letter 
of September 5. See State v. Maguire, supra, 100 Vt. 476, at pages 486, 487, 
138 A. 741. In view of all these circumstances, it cannot be said that the discretion 
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of the chancellor “was exercised on grounds, or for reasons, clearly . untenable, 
or to an extent clearly unreasonable, which is the recognized test in this state.” 
Temple v.. Atwood, 99 Vt. 434, 435, 134 A. 591, 592. The exception to the denial 
of the motion is not sustained. 

The next question to be considered is whether the breach of the clause in 
the policy which required notice of the accident to be given by or on behalf of 
the insured as soon as was reasonably possible thereafter will bar the plaintiff's 
recovery, in view of the failure of the defendant to claim resulting prejudice to 
its rights. In arguing this point the plaintiff’s counsel, while admitting a conflict 
of authority, leans heavily upon Francis v. London Guarantee & Accident Co., 
100 Vt. 425, 138 A. 780. The defense in that case was based upon a claimed breach 
of the clause in the policy requiring that “the assured shall co-operate with the 
company, except in a pecuniary way, in the defense of claims and suits and in 
prosecuting appeals.” It was said that, to make a defense under this clause, “it 
was necessary for the company to show that Kelley [the assured] failed to 
co-operate with it in such.a way as to prejudice it” (at page 429 of 100 Vt., 138 
A. 780), but that the evidence did not conclusively show such a lack of co-operation 
as to entitle the defendant to a reversal of the decree against it, and, furthermore, 
that the breach had been waived by the company, because, having had, before the 
trial, full knowledge of the circumstances of the accident, it chose to proceed 
with the defense without asserting the forfeiture (at page 430 of 100 Vt., 138 
A. 780). So it is claimed that in this jurisdiction an affirmative showing of 
prejudice to the insurer is necessary, where the breach of a policy provision is 
relied upon as a defense to a proceeding upon the contract brought by the injured 
party. 
There are other decisions dealing with the same clause which are in accord 
with the Francis Case, among them Hynding v. Home Acc. Ins. Co., 214 Cal. 743, 
7 P.(2d) 999, 85 A.L.R. 13, 19: Conroy v. Commercial Casualty Ins. Co., 292 Pa. 
219, 140 A. 905, 907; Tomlinson v. Goldberg, 121 Pa.Super. 125, 182 A. 765, 766; 
and see annotation, 72 A.L.R. 1446 ff. 

It is to be noted, however, that what was said in the Francis Case concerning 
the necessity of proving that a failure to co-operate by the insured was the cause 
of prejudice to the insurer was not essential to the decision, since the fact of such 
failure was not shown, and, if it had been, the conduct of the insurer was such 
as to amount to a waiver of the default. 

[11-13] Moreover, we are not dealing with the co-operation clause, but with 
the provision for notice of the accident. “The obligation of the assured to give 
information to the company as to the accident in his written notice is an independent 
requirement aside from the duty under the paragraph resting on him to co-operate 
with the insurer. The latter, as is evident from the terms of the paragraph as 
a whole and the context of the sentence referring to co-operation, applies rather 
to conduct of the assured in connection with proceedings subsequent to the noi‘ce, 
looking to a final determination of the insured’s liability. The purpose of the 
requirement that the assured in his notice gave the insurer information as to the 
accident is to afford the latter a reasonable opportunity for an investigation of the 
facts rather than to give it full information upon the basis of which it might 
proceed to a disposition of the case.” Rochon v. Preferred Accident Insurance 
Co. of N. ¥., 118 Conn. 190, 171 A. 429, 432. The co-operation clause comes into 
effect after the insurer has assumed its contract obligation and has undertaken 
the defense. It is, therefore, in the nature of a condition subsequent. 1 Bouv. 
Law Dict., Rawle’s Third Revision, tit. Condition, p. 582. That it was so regarded 
in the Francis Case is evident from the language of the opinion which places the 
burden of proving its breach upon the insurer. The breach of a condition sub- 
sequent is a matter of defense to be pleaded by the defendant. Tillis v. Liverpool, 
etc., Ins. Co., 46 Fla. 268, 35 So. 171, 110 Am.St.Rep. 89, 96: Allen v. Phoenix 
Assurance Co., 12 Idaho 653, 88 P. 245, 8 L.R.A. (N.S.) 903, 906, 10 Ann.Cas. 
328: Forbes v. American Mutual Life Ins Co., 15 Gray (Mass.) 249, 257, 77 
Am.Dec. 360. Thus it is distinguishable from a condition precedent the perform- 
ance of which must be alleged by the plaintiff. Hersey v. Northern Assurance 
Co., 75 Vt. 441, 445, 446, 56 A. 95: Tillis v. Liverpool, etc., Ins. Co. supra. And 
“The fundamental rule as to the burden of proof is that whenever the existence 
of any fact is necessary in order that a party may make out his case, or establish 
a defense, the burden is on such party to show the existence of such- fact.” 
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Willett v. Rich, 142 Mass. 356, 357, 7 N.E. 776, 777, 56 Am.Rep. 684; 5 Wigmore, 
Evidence (2d Ed.) par. 2537. 

[14] The rule established by the weight of authority is that where, by the terms 
of the insurance contract, a specified notice of accident, given by or on behalf 
of the insured to the insurer, is made a condition precedent to liability on the 
part of the latter, the failure to do so will release the insurer from the obligations 
imposed by the contract, although no prejudice may have resulted. Among the 
cases so holding are Meyer v. Iowa Mutual Liability Ins. Co., 240 Ill.App. 431, 436; 
Phoenix Cotton Oil Co. v. Royal Indem. Co., 140 Tenn. 438, 205 S.W. 128, 130; 
Lee v. Metropolitan Life Ins. Co., 180 S.C. 475, 186 S.E. 376, 381; Jefferson Realty 
Co. v. Employers’ Liability Assur. Corp., 149 Ky. 741, 149 S.W. 1011, 1014; Sher- 
wood Ice Co. v. U. S. Casualty Co., 40 R.I. 268, 100 A. 572, 576; Employers’ 
Liability Assurance Corp. v. Perkins, 169 Md. 269, 181 A. 436, 442; St. Louis 
Architectural Iron Co. v. New Amsterdam Casualty Co. (C.C.A.) 40 F.(2d) 344, 
347, certiorari denied 282 U.S. 882, 51 S.Ct. 86, 75 L.Ed. 778. Other decisions 
might be cited, but instead reference may be had to those mentioned in the opin- 
ions in the foregoing cases, and in annotation, 76 A.L.R. 182 ff. 


Indeed, much of the conflict of authority upon this question is more apparent 
than real. Many of the cases which hold that a showing of prejudice is necessary 
turn upon a construction of the language of the policy, while recognizing, tacitly 
at least, the rule stated above. In Southern Surety Co. v. MacMillan Co. (C.C.A.) 
58 F.(2d) 541, 546, 549, certiorari denied 287 U.S. 617, 53 S.Ct. 18, 77 L.Ed. 536, 
it was held that, where the giving of notice is a condition precedent, the failure 
to give it relieves the insurer from liability, but that in the particular case the 
language of the contract could not he said to be unambiguous and to impose a 
condition, and so, no prejudice to the insurer being shown, recovery was allowed. 
A very similar case is Caldwell v. Life & Casualty Ins. Co. of Tenn., 38 Ga.App. 
589, 144 S.E. 678. Sokoloff v. Fidelity & Casualty Co., 288 Pa. 211, 135 A. 746, 
747, is to the same effect. Other decisions are to the effect that, where the 
policy does not expressly or by necessary implication provide for a forfeiture, 
or declare the requirement of notice to be of the essence of the contract, the 
giving of notice is not a condition precedent, and the failure to do so will not 
defeat recovery where no prejudice to the insurer has resulted therefrom. Shir- 
ley v. American Auto. Ins. Co., 163 Wash. 136, 300 P. 155, 158; Massachusetts 
Bonding & Ins. Co. v. Ariz. Concrete Co., 47 Ariz. 420, 56 P.(2d) 188, 192: 
National Union Fire Ins. Co. v .Hall, 233 Ky. 337, 25 S.W.(2d) 738, 739: Hope 
Spoke Co. v. Maryland Casualty Co., 102 Ark. 1, 143 S.W. 85, 38 L.R.A.(N.S.) 
62, 68, Ann.Cas.1914A, 268. In AEtna Life Ins. Co. v. Langston, 189 Ark. 1067, 
76 S.W.(2d) 50, 51, 52, the policy contained no provision for notice. In Purefoy 
v. Pacific Auto. Indem. Co., 5 Cal.(2d) 81, 53 P.(2d) 155, 158, the holding was 
that because, owing to unreasonable delay in giving notice, the insurer was 
deprived of an opportunity of investigation when the facts were fresh in_ the 
minds of the parties and witnesses, and before the physical marks and effects 
of the accident had been obliterated, prejudice must he presumed. McClellan 
v. Madonti, 313 Pa. 515, 169 A. 760, 761, dealt with the failure of insured to 
send to the insurer the summons in the action, and it was held that, the latter 
having had notice the day after the accident, and having investigated the matter, 
there was no evidence of prejudice. Baker v. Fox (Mo.App.) 70 S.W.(2d) 72. 
is hased upon almost identical facts. Employers’ Liability Assurance Corp. v. 
Jones County Lumber Co., 111 Miss. 759, 72 So. 152, and Aubry v. American 
Nat. Ins. Co., 9 La.App. 385, 120 So. 431, hold that an excusable delay will not bar 
a recovery, in the absence of prejudice. And in Parmalee Co. v. AXtna Life Ins. 
Co. (C.C.A.) 166 F. 741, 744, it is held that a mere technical departure from the 
letter of the contract will not bar recovery when it does not result in substantial 
injury to the insurer. 


[15] The reason for the requirement of notice is obvious. “If it be said, 
as it sometimes is, that such a defense is purely technical, the answer (if one is 
needed) is that the provision for notice is of the essence of the contract, that it 
is manifestly an important provision for the protection of the insurer against 
fraudulent claims, and also against those which, although made in good faith, are 
not valid. It is a provision which tends to the elucidation of the truth when a 
claim for indemnity is made. It was one to which the insured agreed, and it is 
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not unreasonable.” Hatch v. U. S. Casualty Co., 197 Mass. 101, 105, 106, 83 N.E. 
398, 400, 14 L.R.A.(N.S.) 503, 125 Am.St.Rep. 332, 14 Ann.Cas. 290. 

[16] To constitute the giving of notice a condition precedent a specific for- 
feiture clause is unnecessary. Barclay v. London Guarantee, etc., Co., 46 Colo. 
558, 105 P. 865, 868. It is enough if the policy provides that liability thereunder 
is “subject to the following conditions.” Hoffman v. Employers’ Liability Assur. 
Corp., 146 Or. 66, 29 P.(2d) 557, 558, 560, 562; Masterson v. American Employers’ 
Ins. Co., 288 Mass. 518, 193 N.E. 59, 60; Clements v. Preferred Acc. Ins. Co. 
(C.C.A.) 41 F.(2d) 470, 76 A.L.R. 17, 21. 

[17, 18] As we have seen, the policy here in issue provides that “This agree- 
ment is subject to the following conditions,” and so the giving of notice as soon 
as reasonably possible after the accident was clearly and unambiguously made a 
condition precedent to liability on the part of the defendant. As we have seen, 
the burden was on the plaintiff to show its performance. It was a term of the 
contract by which the insured and the plaintiff’s intestate were bound, and, in the 
absence of compliance therewith, a recovery is barred, whether or not such non- 
compliance caused prejudice to the defendant. In so holding we adopt the majority 
rule, with regard to conditions for notice as, outlined above. 

[19, 20] The plaintiff requested the chancellor to find that the information 
contained in the second sentence of paragraph “I” of the policy (“respecting the 
time, place and circumstances of the accident, with the name and address of the 
injured and any available witnesses”) was not reasonably attainable by Miller, 
the insured, and took an exception to the refusal so to find. The argument is 
that the evidence showed that Miller had not had the policy in his possession 
and did not know its contents, but, obviously, this does not touch the question, 
for it is a fair inference that the requested information must have been readily 
obtainable at the time of the accident by one who was a participant therein, and 
was, so far as here appears, uninjured. Besides this, the exception did not state 
the grounds upon which it was based, and so, for this reason if for no other, 
is unavailing. Fife v. Cate, 85 Vt. 418, 428, 429, 82 A. 741; Hitchcock v. Kennison, 
95 Vt. 327, 332, 115 A. 156. 

Although not specifically mentioned, we have given attention to all the ques- 
tions raised below, and briefed here, and find no error. 

Decree affirmed. 


SILLS et ux. v. SORENSON (FIREMEN’S FUND INDEMNITY CO., 
Garnishee). No. 26628. 
Supreme Court of Washington. Nov. 22, 1937. 


73 Pacific Reporter (2d) 798. 
1. AMBIGUITY. 

If policy is so drawn as to require interpretation, and its language is fairly 
susceptible of different conclusions, that construction which is most favorable 
to assured in affording him protection under policy will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. EMPLOYEE. 

A foreman who was given $2 to accompany printer on a Saturday half 
holiday to a community 35 miles distant to witness printer’s payment of dental 
bill was an “independent contractor” and not an “employee” in course of employ- 
ment “in the business of the assured,” and hence printer’s automobile liability 
insurer was not relieved of liability for injuries sustained by foreman on return 
trip under policy provision relieving insurer of liability for injuries suffered 
by employee of assured in course of employment in business of assured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

6. BUSINESS USE. 

_The phrase “in the business of the assured” in automobile liability policy 
relieving insurer of liability for injuries suffered by employee of assured injured 
in course of employment in the business of the assured meant habitual or 
customary occupation in which assured was employed, and did not include a 
casual transaction in which assured was for the time engaged. 

The word “business” is quite flexible in its usage and application. 

In a general sense, it refers to any matter or affair which requires one’s 

attention or diligence. When used distinctively or with particularity, it 
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has reference to the particular occupation or employment in which a 
person is habitually or regularly engaged for the purpose of a livelihood 
or gain. F 

(For other cases, see Insurance, Dec. Dig. § 435.) 


7. USE. 

The purpose of automobile ‘liability policy provision relieving insurer of 
liability for injuries suffered by employee of assured injured in course of employ- 
ment in the business of the assured was to exclude from coverage of the policy 
such hazards only as would be incident to use of automobile in some trade, 
business, or employment conducted or followed by the assured, and not to 
exclude the hazard incident to casual use which was in no way connected with 
a regular business or employment. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Beals, Holcomb, and Blake, JJ., dissenting. 

En Bane. | 

Appeal from Superior Court, King County; James B. Kinne, Judge. 

Action by Jackson W. Sills and Mary M. Sills, his wife, against John W. 
Sorenson, wherein the Firemen’s Fund Indemnity Company was garnished. 
From a judgment for the garnishee, the plaintiffs appeal. 

Reversed, with direction. 

Vanderveer & Bassett and Anson B. Jackson, Jr., all of Seattle, for appel- 
ants. 

Whittemore & Truscott, of Seattle, for respondent. 

Steinert, Chief justice. 

This is an appeal from a judgment dismissing a writ of garnishment based 
on a prior judgment rendered in an action brought by plaintiffs against the 
principal defendant to recover damages for personal injuries sustained in an 
automobile accident. 

The facts out of which the original controversy arose are as follows: On 
and prior to February 1, 1936, appellant Jackson W. Sills was shop foreman in 
the employ of Frayn Printing Company of Seattle. At the same time defend- 
ant John W. Sorenson. worked as a printer in the shop, under the supervision of 
Sills. Both men had been engaged in the printing trade for many years and 
were dependent for their livelihood upon that occupation. 

On August 3, 1935, Sorenson had procured from Firemen’s Fund Indemnity 
Company, respondent herein, a liability policy covering a Plymouth coupé then 
owned by him. The policy specified on its face that “The Named Assured’s 
business or occupation is Employee—Frayn Printing Co.” 

By the terms of the policy respondent agreed to pay, within specified limits, 
any loss by reason of the liability imposed by law upon the assured, Sorenson, 
arising out of bodily injuries received by any person except those designated 
in the subsequent “Exclusions” clause. 

The exclusions clause, in so far as it is material here, reads as follows: 
“Provided also * * * (2) that the Company shall not be liable on account of 
bodily injuries or death suffered by any employee of the Assured * * * injured in 
the course of employment in the business of the Assured. * * * ” (Italics ours.) 

Thus, according to the terms of the policy, respondent agreed to pay 
certain losses sustained by the assured, Sorenson, by reason of bodily injuries 
received by any third person other than an employee of Sorenson injured in 
the course of his employment in the business of the assured. The question here 
presented is whether Sills comes within the designation of an employee of 
Sorenson, and, if so, whether he was injured in the course of his employment 
“in the business” of Sorenson. It is conceded that, if for any reason Sills does 
not come within that designation in the exclusions clause, respondent would 
be liable under the terms of its policy issued to Sorenson and would be subject 
to garnishment on the judgment obtained by Sills. 

It appears from the evidence that, a short time prior to February 1, 1936, 
Sorenson had been sued upon a dental bill by a resident of Marysville, which 
is about 35 miles north of Seattle. Following the commencement of that action, 
a writ of garnishment was issued against Sorenson’s employer, Frayn Printing 
Company. Sorenson was anxious to settle the controversy, obtain a dismissal 
of the garnishment, and have his wages released. For some reason or other he 
desired to have a witness present at the time of his settlement with the dentist. 
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Accordingly, on the morning of February 1, which was Saturday and a half 
holiday, Sorenson requested Sills, who was the superintendent of the shop, to 
accompany him, in Sorenson’s car, to Marysville that afternoon for the. purpose 
of witnessing the payment of the dental bill. Sills was at first reluctant to go, 
but, on Sorenson’s offer to pay him $2 to make the trip, agreed to do so. the 
understanding was that Sorenson was to drive his Plymouth coupé, with Sills 
accompanying him, to Marysville, and, after the transaction there had been 
completed, to bring Sills back to Seattle. The evidence discloses that Sills had 
never, prior to that occasion, been in the employ of Sorenson, nor’ performed 
any services whatever for him for compensation. 

After Sorenson had paid Sills the sum of $2, as agreed, the trip was made as 
contemplated, and the dental bill was paid and receipted for in Bills resence. 

On the return trip, and just before reaching Seattle, the automobile driven 
by Sorenson ran off the highway and struck a telephone pole, as a result of 
which Sills was severely injured. Sills subsequently brought an action for 
damages against Sorenson upon the charge that his injuries had been caused by 
reason of Sorenson’s reckless and negligent driving, continued after repeated 
remonstrances by Sills. 

Much of respondent’s argument in its brief is predicated upon. the following 
allegations contained in Sills’ complaint against Scaneen: “That, on the lst 
day of February, 1936, defendant [Sorenson] * * * employed said plaintiff Sills 
for said purpose, paying to said plaintiff Sills, the sum of $2.00 therefor.” 
(Italics ours.) ; 

And: “That, pursuant to said request and employment said plaintiff Sills did 
accompany the defendant in his said automobile to said Town of Marysville and 
did there witness the payment by defendant of said bill. * * * ” (Italics ours.) 

It is contended by respondent that these allegations in the complaint are 
tc be taken as admissions, or at least as proof, in the garnishment proceeding, 
that Sills was an “employee” of Sorenson, and, therefore within the exclusions 
clause of the policy. 

It is apparent that these allegations, if sustained by the evidence, would 
avoid the interdiction of the host and guest statute passed in 1933, Rem.Rev. 


Stat. § 6297—1 (Laws 1933, p. 145, § 1). However, we are not now concerned 
with the purpose of these allegations, nor is the question of their truth or falsity 


a present issue. We are concerned only with their legal effect in the deter- 
mination of-the nature of the “employment” undertaken by Sills. 

Upon the commencement of the original action by Sills, Sorenson tendered 
the defense to respondent. The defense was accepted, on condition, however, 
that all rights under the policy were fully reserved by both parties. Upon trial 
of the action, by: jury, a verdict was returned for Sills, upon which a judgment 
was entered. That judgment has become final and binding upon the parties to 
the main action. 

Immediately upon entry of the judgment, Sills, as plaintiff, sued out a writ 
of garnishment against the respondent insurance company. Respondent answered 
by general denial. After issues had been joined in the garnishment proceeding, 
a hearing was had before the court, pursuant to which the court made findings 
and concluded therefrom that, at the time of sustaining his injuries, Sills was 
an employee of Sorenson and was injured in the course of his employment in the 
business of Sorenson, and that therefore respondent was relieved of liability by 
the terms of the exclusions clause of the policy. From a judgment on the 
findings and conclusions, this appeal was taken. 

It will readily be seen that, to give controlling effect to the exclusions 
clause so as to defeat recovery herein by Sills, three things are necessary: (1) 
Sills must have been an employee of Sorenson at the time of the accident; (2) 
he must have been injured in the course of his employment; and (3) his employment 
must have been in the business of Sorenson. If any one or more of these 
elements be lacking, the respondent insurance company must be held liable 
under its policy. 

[1] We proceed from the well-established and oft-repeated principle in the 
law of insurance that, if the policy be so drawn as to require interpretation and 
its language is fairly susceptible of different conclusions, that construction 
which is the most. favorable to the assured in affording him protection under 
the policy will be adopted. Guaranty Trust Co. v.. Continental Life Ins. Co., 
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159 Wash. 683, 688, 294 P. 585; Braley Motor Co. v. Northwest Casualty Co., 184 
Wash. 47, 52, 49 P.(2d) 911. 

We take up first, then, the question whether Sills was an employee of Sor- 
enson, as that term is usually understood. It will be borne in mind that Soren- 
son was himself an employee of Frayn Printing Company and was so designated 
in the policy; and, further, that Sills was the superintendent over Sorenson and 
had never theretofore been employed in any manner by Sorenson. 

Both parties concede, and likewise proceed upon the theory, that Sills was 
actually paid the sum of $2 for the service to be rendered by him on the trip. 
It is obvious, therefore, that Sills wals not a passenger for hire, a guest, or a 
joint adventurer. 

What, then, was Sills’ relationship to Sorenson? Respondent contends that 
he was an employee in the legal sense of a servant. Appellant contends that his 
employment was that of an independent contractor. It appears certain that he 
must fall within one or the other of these two classifications. 

[2] The word “employee,” though more euphonious, has the same legal sig- 
nificance as the word “servant.” It imports some sort of continuous service ren- 
dered for wages or salary and subject to the direction of the employer or master as 
to how the work shall be done. 

[3, 4] According to the accepted definition in this state; an independent con- 
tractor is one who, while rendering service in the course of an independent occupa- 
tion, represents the will of his employer only as to the result of the work, and not 
as to the manner or means by which it is accomplished. The test by which it is 
determined whether the relation is that of employer and employee or that of inde- 
pendent contractor is whether or not the employer retained the right, or had the 
right under the contract, to control the mode or manner in which the work was to 
be done. Simila v. Northwestern Improvement Co., 73 Wash. 285, 131 P. 831; 
Johnston y. Seattle Taxicab & Transfer Co., 85 Wash. 551, 148 P. 900; Leech vy. 
Sultan Railway & Timber Co., 161 Wash. 426, 297 P. 203; Hollingsworth v. Robe 
Lumber Co., 182 Wash. 74, 45 P.2d 614. All of these cases emphasize the point that 
the chief, and most decisive, cir¢umstance in determining whether the relationship 
is that of employer and employee or that of independent contractor is the right of 
control over the work or thing to be done. 

[5] Applying this rule and test to the facts of this case, and having in mind, 
also, the “rule of favor” to the insured, we think that Sills’ employment must be 
held to be that of an independent contractor and not that of a servant or conven- 
tional employee. Sills represented the will of Sorenson only as to the ultimate result 
to be attained, and not as to the manner or means of attaining it. Sorenson was 
concerned only in having the transaction witnessed, and not with the manner in which 
Sills was.to exercise his faculties in that regard. The service rendered by Sills was 
analogous to that of a notary public. 

What Sorenson did in the way of paying the bill and what Sills was to do in 
witnessing it, though done contemporaneously, were nevertheless distinct, and 
independent of each other. Had Sorenson concluded the transaction by refusing to 
pay the dentist, Sills, having witnessed the refusal, would have fully performed his 
agreement. While the term “independent contractor” may appear to be a rather 
high-sounding appellation to be used in connection with so small an incident, we 
are here concerned with the legal status involved rather than with the name by 
which it is designated. 

Having thus concluded that Sills was not an employee of Sorenson, within the 
terms of the policy, it is immaterial whether or not he was, at the time, “in the 
course of employment,” because that phrase is adjunctive to, and qualifies, the pre- 
ceding noun “employee.” 

The third element necessary to relieve respondent from liability under its policy 
is comprehended in the phrase “in the business of the Assured [Sorenson].” 

The word “business” is quite flexible in its usage and application. In a general 
sense, it refers to any matter or affair which requires one’s attention or diligence. 
When used distinctively or with particularity, it has reference to the particular 
occupation or employment in which a person is habitually or regularly engaged for 
the purpose of a livelihood or gain. 

It may be noted that the language of the exclusions clause of the policy does not 
refer to employment on business for the assured, but “in the business” of the assured. 
In other words, the language is not so general as to include every matter or affair 
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requiring Sorenson’s attention, but is to be taken as referring to the. particular 
occupation or employment in which Sorenson was customarily engaged. His “busi- 
ness,” as designated in the policy, was his employment in the printing shop. The 
particular transaction between Sorenson and the dentist, which Sills was called 
upon to witness, was not connected with Sorenson’s business as a printer, but was 
simply a casual and sporadic affair of a personal nature. 

[6, 7] Considering the phrase “in the business of the Assured” in the light of 
its context and with regard to its generally accepted meaning when used in com- 
mercial transactions or contractual relations, and applying the principle of the 
“rule of favor to the insured,” we believe that the term, as used in the policy, should 
be interpreted to have reference to the habitual or customaray occupation in which 
Sorenson was employed, and not extended to include the casual transaction in which 
he was for, the time engaged. We believe that the intent of the exclusions clause 
was to exclude from the coverage of the policy such hazards only as would be 
incident to the use of the automobile in some trade, business, or employment con- 
ducted or followed by the assured, but not to exclude the hazard incident to casual 
use which was in no way connected with a regular business or employment. 

The judgment is reversed, with direction to the trial court to enter in its place a 
judgment for appellant. 

Millard, Main, Geraghty, Robinson, and Simpson, JJ., concur. 


UNITED STATES FIDELITY & GUARANTY CO v. POCAHONTAS 
TRANSP. CO. No. 8550. 
Supreme Court of Appeals of ‘West Virginia. Nov. 2, 1937. 
Rehearing Denied Dec. 2, 1937. 
193 Southeastern Reporter 804. 
1, NOTICE. 

Under liability policy requiring insured to notify insurer of any accident, 
notice is not ordinarily required in case of a personal accident producing no appar- 
ent bodily injury. 

(For other cases, see Insurance, Dec. Dig. § 535.) 


2. NOTICE. 

Under automobile liability policy providing that insured should reimburse 
insurer for loss resulting from accident not reported by insured, the crying of 
14 year old school girl who had fallen in bus and hurt her knee, assistance given 
her in walking, and redness, swelling, and physician’s taping of knee, were appar- 
ent indicia of bodily injury of which notice should have been given, and insured 
bus company, which had failed to report accident, became liable for loss paid by 
insurer as result of accident. 

(For other cases, see Insurance, Dec. Dig. § 535.) 

Syllabus by the Court. 


Under a liability insurance policy providing that the assured shall notify the 
insurer of any accident, notice is not cadinaally requisite of a personal accident 
producing no apparent bodily injury. But where bodily injury is apparent, notice 
should be given. 

Error to Circuit Court, McDowell County. 

Action by the United States Fidelity & Guaranty Company against the Poca- 
hontas Transportation Company. To review a judgment for defendant, plaintiff 
brings’ error. 

Reversed and rendered. 

Crockett & Tutwiler, of Welch, for plaintiff in error. 

A. F. Kingdon, of Bluefield, for defendant in error. 

Harcuer, Judge. 

In this action, the Guaranty Company, a liability insurer, seeks to recover 
from the Transportation Company, the assured, the sum paid by the former in 
compromise of a judgment against the latter by one of its bus passengers. This 
recovery is sought because timely notice of the accident for which the judgment 
was obtained was not given the insurer. It paid the judgment, however, since 
the “West Virginia Motor Carrier” indorsement on the policy herein required it 
to do so, irrespective of any equity between it and the assured. By agreement of 
the parties, the instant case was submitted to the circuit court in lieu of a jury, 
and the court found for defendant, and entered judgment accordingly. 





652 ‘The Insurance Law Journal, Vol. 90 [Mar., 1938 


The policy provides that the assured ‘shall notify the insurer “as soon as 
practical” of any accident; and that if the insurer pays a loss under the policy 
on account of an accident not reported to it, the assured shall reimburse it. 
The defendant seeks to avoid these provisions mainly on the theory that the 
injury to the passenger seemed too trivial, at the time, to require a report to the 
insurer. The information relating to the accident chargeable to defendant follows: 
The passenger, a girl aged 14 years, en route to school, entered the bus in the 
morning in “good physical condition” and left it crying and assisted by “one or 
two” of her school companions. Upon inquiry, the bus driver learned that she 
had fallen in the bus when it stopped, and hurt her knee. He followed here to 
school where a teacher and others were treating her knee with massage and hot 
water. The knee was then “red and puffed up” and she was still crying. The 
driver was informed by the school principal that she had been troubled with her 
knee before. Thereupon, the driver, with the assistance of two other persons, 
took her to a physician, who, according to the driver, said “she hadn’t hurt her 
knee very bad * * * she had had trouble prior to that with her knee * * * she was 
not hurt, there was nothing to worry about.” Nevertheless, the physician band- 
aged and strapped her knee, and instructed her to keep quiet. She was assisted 
back to school and that afternoon was returned home in the same bus by the 
same driver. ' 

{1, 2] The authorities relied upon by defendant are based on the premise of 
no apparent indication of bodily injury. They contain such expressions as these: 
“In a case where no bodily injury is apparent at the time of the accidental occur- 
rence ;” “if no apparent harm came from the mishap;” “a slight or trivial bruise 
of which no present external indication appeared;” and “he was not required to 
give notice of an injury so long as there was no evidence that the injury existed.” 
See Chapin v. Ocean A. & G. Corporation, 96 Neb. 213, 147 N.W. 465, 466, 52 
L.R.A.(N.S.) 227, the leading case; other cases cited in Annotation, 76 A.L.R. 105 
et seq.; Berry, Law of Automobiles (7th Ed.) § 6.667; Huddy, Cyc. Aufo Law 
(9th Ed.) § 228: 14 R.C.L., subject Insurance, § 503. Those authorities, however, 
do not apply here. The suffering of the girl, the assistance given her in walking, 
the redness and swelling of her knee, the taping of the knee by the physician 
and his direction to keep it quiet, were all apparent indicia of bodily injury. It 
is common knowledge that an injury, seemingly slight at the time, may result 
seriously. And in a case of apparent injury, such as this, the contractual right 
of the insurer to have notice is not defeated merely because the assured considered 
the injury too trivial to report. The decision of the latter in this respect is 
at its own risk. Travelers Ins. Co. vy. Myers, 62 Ohio St. 529, 540, 57. N.E. 458, 
49 L.R.A. 760; Texas Paint & Glass Co. v. Fidelity Co. (TexAiom.Ape) 244 
S.W. 113; 115; Haas Tobacco Co. v. American Fidelity Co., 226 N.Y. 343, 
123 N.E. 755, 13 A.L.R. 132; McCarthy v. Rendle, 230 Mass. 35, 119 N.E. 188, 
L.R.A.1918E, 111; Northwestern Exchange Co. v. Casualty Co., 86 Minn. 467, 
90 N.W. 1110; Black & White Cab Co. v. Indemnity Co., 108 W.Va. 93, %, 97, 
150 S.E. 521. See, generally, on this subject, Oakland Motor Co. v. Fidelity Co., 
190 Mich. 74, 155 N.W. 729, 733; Berry, supra, §§ 6.665, 6.666; Couch, Cyc.Ins. 
: a Cooley, Briefs Ins.(2d Ed.) p. 6081; 5 Am.Juris., subject Automobiles, 


Defendant contends also that plaintiff, by defending the action of the pas- 
senger, waived the breach of the covenant to give notice.~ This contention would 
rhaps be sound under some policies. See Annotation, 76 A.L.R. 159 et seq. 
ut not so here, because the instant policy reauired the insurer to defend the action, 
made it directly liable tothe injured person, and provided its reimbursement for 
payment of a loss such as this. 
. The judgment and finding. of the. trial court are accordingly reversed, and 
judgment. for plaintiff entered here. 
Reversed; judgment for plaintiff. 
Kenna, P., absent. 


MADISON et al. v. STELLER et al. 
Supreme Court of Wisconsin. (Nov. 8, 1937. 


5 Northwestern Reporter 703. 
1..NAMED ASSURED. 


Under liability policy providing that the unqualified term “assured,” wherever 
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used, should include any other person entitled to protection thereunder, but that 
qualified term “named assured” should apply only to the person, firm, or corporation 
named and described as such therein, the term “assured” referred in every instance 
to - “named assured,” but, when qualified by the word “named,” applied solely 
to him. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2, OMNIBUS COVERAGE. 

Under liability policy protecting any person driving any of automobiles 
described therein as an “additional assured” if driven with the consent of the 
“named assured,” but excluding any “employee of assured” from coverage while 
such employee was engaged within the scope of his employment, and providing 
that term “assured,” whenever used, included every person covered, but term 
“named assured” included only person, firm, or corporation named in policy, insurer 
was not liable for death of an employee of the “name assured” who was struck 
by an automobile driven by an employee of the “named assured” with its consent 
(St.1935, § 204.30(3). 

(For other cases, seé Insurance, Dec. Dig. § 435.) 

Appeal from an order of the Circuit Court for Milwaukee County; Gustav 
G. Gehrz, Judge. 

Affirmed. 

These were two actions, one by Anna Eller Madison, as administratrix of the 
estate of Emmett Madison, against John Steller, Sr., alias, and Milwaukee Auto- 
mobile Insurance Company, Limited, Mutual; the other by Anna Eller Madison 
in her own right against the same parties. The actions were to recover damages 
arising out of the wrongful death of Emmett Madison, who was struck and killed 
by an automobile driven by Steller. The answer denied the negligence of Steller, 
and the defendant insurance carrier answered separately alleging that Steller 
and Madison were employees of the Callaway Fuel Company; that Steller was 
driving with the consent of the Callaway Fuel Company; and that by the terms 
of the. policy, the so-called “omnibus clause” which insured Steller.as an additional 
insured, excluded from the coverage all claims by the employees of the Callaway 
Fuel Company, which was the assured named in the policy. Plaintiff demurred 
to the separate answer of defendant insurance carrier. On January 11, 1937, the 
court entered an order overruling the demurrer, Plaintiffs appeal. Such further 
facts as are essential will be stated in the opinion. 

Sidney Saichek, and Quarles, Spence & Quarles, all of Milwaukee (Kenneth 
Grubb and Jefferson Burrus, both of Milwaukee, of counsel), for appellants. 

D. J. Regan, of Milwaukee, for respondents. 

WickKHEM, Justice. 

- The sole question tpon this appeal is the proper construction to be given the 
liability policy issted by defendant insurer to Callaway Fuel Company. The policy 
in compliance with section 204.30 (3), Stats., contained an omnibus coverage clause 
which read as follows: “The. insurance provided under section II hereof is 
extended to ‘apply in the:same manner and under the same conditions &s it is appli- 
cable to the assured named in section TI of the schedule of statements, to any person 
while riding in or operating any automobile described in this policy when such 
automobile is being used for purposes and in the manner described in said policy, 
and with the permission of the named assured, or if such assured is an individual, 
with the permission of an adult member of such assured’s household other than a 
chauffeur or domestic servant.” 


Section II (A) of the policy insures ‘against: “Bodily injuries, or death acci- 
dentally suffered or alleged to have been suffered by any person or persons (exclud- 
ing any employee of the assured while engaged within the scope of his employ- 
ment) as the result of an accident occurring while this policy is in force. * * * ” 

Section II (B) contains a similar provision with respect to damage to, or 
destruction of, property. , 

Steller was an employee of the Callaway Fuel Company, and it is alleged in 
the complaint that he was ‘driving ‘the automobile with the consent of the fuel 
company. The answer alleges that Steller at the time was acting as agent of 
the Callaway Fuel Company, and that Madison, who was struck and killed by the 
car, was in the employee of the Callaway Fuel Company and acting within the 
scope of his employment. Upon these facts, the question is the same as that 
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involved in Bernard v. Wisconsin Automobile Insurance Company, 210 Wis. 133, 
245 N.W. 200. Does the policy exclude coverage for claims arising out of injury 
to or death of an employee of the named assured when the car is being driven. 
not by the named assured, but by some person with the consent of the named 
assured? In other words, does the term “employee of the assured” mean employee 
of the additional assured in a case where the latter is alleged tort-feasor, and 
an ee of the named assured only when recovery is sought against the named 
assured? 

There is a clause in this policy which was not in the policy involved in the 
Bernard Case, and which is claimed vitally to affect its construction. Clause 21 
of the conditions of the policy provides as follows: “The unqualified term ‘assured’ 
wherever used in this policy shall include in each instance any other person entitled 
to protection hereunder, but the qualified term ‘named assured’ shall apply only, 
to the person, firm or corporation named and described as such herein.” 

It will be noted that in subsections (A) and (B) of section II the term “the 
assured” is used and not “named assured.” It is the contention of defendant, and 
it was the conclusion of the trial court, that since by the definitive clause the term 
“assured” includes named assured and persons covered by the omnibus coverage 
clause, this term, as used in subsections (A) and (B) of section II, excludes at 
least the employees of the named assured, and probably also those of the additional 
insured. It is the position of the plaintiff that the definitive clause makes the 
unqualified term “assured” capable of being applied either to the named assured 
or to beneficiaries of the omnibus coverage clause, as the circumstances may 
require; that at all events the policy is ambiguous in this respect and should be 
construed in favor of the assured. 

Without the definitive clause, the policy offers enough difficulty in construction 
to give color to plaintiff's suggestion that it is ambiguous. The unqualified term 
“assured” is frequently used when it can have practical application only to the 
named assured. For example, the opening sentence of the policy states that the 
policy is in consideration of statements “set forth in the schedule of statements 
which the assured makes and warrants to be true.” The named assured is the 
only one who actually makes such representations. Section I of the policy insures 
against loss or damage to the automobiles described in the policy. Subsection (B) 
of section I insures against theft, excepting by any person “in the assured’s house- 
hold or in the assured’s service or employment.” In a practical sense, this can 
apply only to the named assured, for only the named assured is protected by the 
policy against theft. On the other hand, section II, which insures against loss 
arising out of liability upon “claims upon the assured” for damages by reason of 
the operation of any automobile enumerated in the scheduled statements, is capable 
of being applied either to the named assured or additional insured, depending on 
which requires the protection of the policy. Section II (C) requires the company 
to investigate and defend on behalf of the “assured” suits brought against the 
“assured.” Subsection (D) of section IT obligates the company to pav_ costs 
taxed against the “assured” in any legal proceeding against the “assured” which 
is defended lw the company. Subsection (18) of subsection (G) provides that 
the loss under section IT shall be due and payable to the assured when the amount 
of any claim or loss covered by the policy shall have been fixed and rendered cer- 
tain, either by final judgment against the assured or by agreement, etc., and an 
action may be brought by the assured at any time within one year thereafter to 
enforce his rights. In all these instances the term “assured” is capable of heing 
applied either to the named assured or to a person claiming under the additional 
coverage clause. 


[1, 2] These examples are not exhaustive, but are sufficient to illustrate the 
point. Without a definitive clause of séme sort, it might very plausibly be con- 
tended that in some sections the unqualified term “assured” meant only the named 
assured, and that in others it meant or included the additional insured. To avoid 
this confusion, the definitive clause was inserted in the policy, and we consider that 
its meaning is so clear as not to be subject to construction. By this clause the 
unqualified term “assured” is assigned a definite meaning. It is provided that in 
every instance it shall include the person entitled to protection under the policy. 
The clause expressly makes the term “named assured” apply solely to the person to 
whom the policy was issued. As a result of the clause, it is perfectly plain that the 
term “assured” refers in every instance to the named assured, and, when it is quali 
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fied by the word “named,” it applies solely to him. It is, of course, obvious that 
there are numerous situations in which under the facts the named assured will be 
out of the case and there will be no possibility of applying any portion to him. For 
example, if one who has driven the car with the consent of the named assured is 
sued for damages caused by his alleged negligence, there will be no occasion for 
the company to defend in the name of the named assured. The defense will be in, 
the name of the additional assured, who is the only person needing protection. This 
does not mean, however, that the unqualified term “assured” does not include both 
named and additional insured. It does and must be so applied in every instance 
where there can be such an application. The term “assured” in subsections (A) 
and (B) of section II, which are coverage clauses, is capable of being applied to 
the named assured even though the person who is sued, and who is claiming the 
protection of the policy, is not the named assured. Since the term includes both 
the named insured and is capable of application to it, it must be so applied. The 
clause removes from the policy. whatever ambiguity might have been present 


without it. We think that the conclusions of the trial court were correct. 
Order affirmed. 





656 The Insurance Law Journal, Vol. 90 [Mar., 1938 


CASUALTY 


ZURICH GENERAL ACCIDENT & LIABILITY INS. CO., Limited 
v. SIMMS CO. et al. No. 4—4748. 
Supreme Court of Arkansas. Oct. 11, 1937. 
Rehearing Denied Nov. 22, 1937. 
109 Southwestern Reporter (2d) 933. 
4. OCCUPATIONAL DISEASE. 

An offer by insured’s agent to add “occupational disease coverage” indorse- 
ment on employer's liability policy for additional premium is not proof that 
policy did not previously cover such disease; such offer not binding insured. 

(For other cases, see Insurance, Dec. Dig. § 155.) 


5. EXCEPTION. 

Liability insurer claiming nonliability as respects judgment against insured 
as being excepted from policy had burden of establishing the exception. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

6. LIABILITY OF EMPLOYER. 

Ordinarily, employer’s liability insurer is liable on policy, if insured is 
liable to employee. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Griffin Smith, C. J., and McHaney, J., dissenting. 

Appeal from Circuit Court, Ouachita County, Second Division; Gus W. 
Jones, Judge. 

Action by the Simms Company and others against the Zurich General 
Accident & Liability Insurance Company, Limited. Judgment for plaintiffs, 
and defendant appeals. 

Affirmed. 

Buzbee, Harrison, Buzbee & Wright and John M. Harrison, all of Little 
Rock, for appellant. 

Gaughan, Sifford, Godwin & Gaughan, of Camden, for appellees. 

BAKER, Justice. 

A judgment was rendered in the circuit court of Ouachita county against 
the appellant for $1,003, upon an alleged breach of a policy of employer’s liability 
insurance, issued by the appellant in favor of the appellees. 

It was alleged that two former employees, H. B. Blackwell and Leon V. 
McAdoo, instituted separate suits against appellees to recover damages alleged 
to have been suffered by reason of the negligence of the appellees. Notice of 
these suits was given to the appellant company with the request that it defend 
the actions, then pending in the circuit court; in accordance with the contract 
or policy of insurance. The appellant company declined to take upon itself the 
defense of the suits, and thereafter appellees defended the suits and judgments 
were rendered for $500 in favor of Blackwell and $200 in favor of McAdoo. This 
suit was then instituted by the appellees against the appellant for the recovery 
of the amounts so paid, and in wddition for attorneys’ fees and costs incurred, 
together with interest, and from a judgment in favor of the appellees comes this 
appeal. 

The whole controversy is presented to us upon an agreed statement of facts 
or stipulation, copy of which follows: 


“Agreement 

“It is hereby stipulated and agreed by and between the plaintiffs, Simms 
Company and Simms Oil Company, acting through their attorneys, Gaughan, 
Sifford, Godwin & Gaughan, the defendant, Zurich General Accident & Liability 
Insurance Company, Ltd., by its attorneys, Buzbee, Harrison, Buzbee & Wright, 
that the following stipulation as to the facts in the above and foregoing case may 
be treated as true, with the right reserved in favor of each party to introduce 
any additional competent testimony not inconsistent with the following facts, and 
with the further specific right reserved in favor of the plaintiffs to object to the 
incompetence (for any reason) of any portion or all of paragraph No. 6 herein: 

“1. The defendant issued a contract of insurance commonly known as af 
employer’s liability policy in favor of the plaintiff, Simms Oil Company, the 
predecessor of plaintiff, Simms Company; that the said Simms Company 
succeeded to all the rights of its predecessor, Simms Oil Company, and assumed 
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all its liabilities; and that said policy or contract of insurance was in full force 
and effect at the time that H. B. Blackwell and Leon V. McAdoo claimed that 
they received injuries while in their employment with the Simms Oil Company, 
which will hereinafter be referred to as the assured. ; 

“2. Due notice of the claims presented by the said Blackwell and the said 
McAdoo was given to the defendant and the defendant refused to handle the 
claims or defend the actions brought by Blackwell and McAdoo, on the ground 
that the claims so made by them were based on occupational diseases and 
were not covered by the policy. Actions were instituted by Blackwell and 
McAdoo respectively against the assured, which resulted in a judgment in favor 
of Blackwell in the sum of $500.00, and a judgment im favor of McAdoo in the 
sum of $200.00. The assured paid both judgments, together with the costs 
accrued by reason thereof, and such judgments have been satisfied and so 
indicated on the record by the attorneys for the plaintiffs in those actions. In 
addition to the payment of said judgments, the assured also incurred costs and 
attorney’s fees in the amount of $137.30 in the Blackwell case, and $117.95 in the 
McAdoo case. If the plaintiffs in this action are entitled to recover, the total 
amounts will be the sums of $637.30 in the Blackwell case and $317.95 in the 
McAdoo case, or a total of $955.25, with interest at the rate of 6 per cent per 
annum from and after February 28, 1936, until paid; and it is agreed and under- 
stood that the costs and atorneys’ fees in said actions above mentioned, were 
reasonable and incurred in good faith. 

“3. Blackwell brought suit against the assured because of the alleged negli- 
gence of the assured, in the following particulars, to-wit: 

“‘The plaintiff’s injuries were due to the carelessness and negligence of the 
defendant, Simms Oil Company, its agents, servants and employees, in exposing 
him to said coke dust, dust-laden air and poisonous, noxious and deleterious 
vapors, fumes and gasses, consisting of carbon dust, carbon monoxide and 
hydrogen sulphide over a long period of time, whjch finally in March, 1934, resulted 
in totally and permanently injuring the plaintiff’s lungs.’ 

“4. McAdoo brought suit against the assured because of the alleged negli- 
gence of the assured in the following particulars, to-wit: 

“‘That said defendant company was negligent and careless in that they 
failed to furnish the plaintiff a reasonably safe place in which to do his work, 
and sent him into the tanks, stills, tubes and other machinery for the purpose 
of having said plaintiff clean out and clean up said machinery, without furnishing 
him with a gas mask or any other protection from the poisonous fumes and 
vapors that arose from the refuse gasses and other substances that gathered 
in said tanks, tubes, stills and other machinery of said refinery. That said 
defendant company well knew the danger of said gasses, vapors and other fumes, 
or could have known by making an inspection, and that said carelessness and 
oe was the direct and proximate cause of plaintiff’s injuries as herein 
alleged.’ 

“5. The insuring clauses of the policy issued by the defendant are as 
follows : 

“ Tnsuring Clause 

“ Tn consideration of the premium herein provided and of the warranties herein 
made the Zurich General Accident and Liability Insurance Company, Limited 
(herein called the Company), does hereby agree with the Assured, respecting bodily 
injuries, or death at any time resulting therefrom, including instantaneous death, 
accidentally suffered or alleged to have been suffered, during the policy period 
defined in special condition 7, by any employee or employees of the Assured, while 
engaged in the Assured’s business operations described in special condition 5,. at 
the places mentioned in special condition 4, as follows: 

“ *\greement 1—Damages 

“*To indemnify the Assured against loss from the liability imposed by law 
upon the Assured for damages.’ 

“6. On February 20, 1935, the agents of the defendant, Marsh & McLennan, 
wrote to the secretary of the assured and offered to add an endorsement, upon the 
payment of an additional premium by the assured, known as occupational disease 
coverage, to the employer’s liability policy herein. This coverage was declined by 
- assured. The insuring clause of the said occupational disease endorsement is as 
oOlloWws: 

“Tn considefation of an additional premium computed as explained herein, 
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it is agreed that the insurance provided under Paragraph One (b) of the Agree- 
ments of the Policy to which this endorsement is attached is hereby extended to 
indemnify this Employer against loss by reason of'the liability imposed upon this 
Employer by law for damages on account of Occupational Disease suffered by any 
employees covered by the said Policy necessitating cessation of work during the 
policy period, including death at any time resulting therefrom, provided such Occu- 
pational Disease shall have arisen out of this Employer’s Operations covered by 
the said Policy, subject, however, to the limits of liability hereinafter stated. 

“ ‘With respect to the extension of coverage provided by this endorsement, the 
word, “accident” and the word “injuries,” wherever used in the said policy, shall be 
construed to include Occupational Disease as hereinbefore defined.’ 

“It is agreed that Blackwell claimed he was injured in March, 1934, and 
McAdoo claimed he was injured in July, 1934. 

“While plaintiffs agree that on February 20, 1935, the agents of the defendant 
wrote a letter offering to write an endorsement above set out, plaintiffs object to 
the competency, relevancy and materiality of the said letter, and to the said 
endorsement. 

“The foregoing clauses in paragraph 5 are the only ones involved in the policy 
which was issued to the assured.” 

It will be observed from the foregoing stipulation, as to the facts upon which 
the judgment was rendered, that the plaintiffs in the original suits against the 
appellees alleged that they were exposed to noxious, poisonous gas and dust-laden 
air that caused damage to their lungs. McAdoo alleged that for hours at a time he 
breathed gases which were present about the machinery that he cleaned. The 
allegations contained in Blackwell’s complaint are set forth in paragraph 3 of the 
stipulation showing that he had breathed fumes, gases, carbon monoxide,and hydro- 
gen sulphide over a long period of time, and that this resulted finally in March of 
1934 in permanently injuring his lungs. Both of the original plaintiffs against the 
appellees alleged a breach of duty in failing to use ordinary care to provide a safe 
place in which to work. The appellant here relies upon the facts as developed in 
the agreed statement of facts, as showing that the two plaintiffs who sued the 
appellees were suffering from occupational diseases for which there could be no 
recovery at common law and that the policy of insurance to indemnify the appellees 
was not sufficient to cover this alleged liability. Therefore the two principal proposi- 
tions are urged to reverse the trial court’s action. The first is to the effect that 
the servants of appellees suffered from occupational diseases for which there was 
no recovery at common law, and the second is the policy of insurance sued on did 
not cover the liability adjudged against the appellees in the former trials. 

The appellant presents a very interesting proposition in relation to occupational 
diseases. It will be observed that these occupational diseases are not defined or 
covered by any stipulation of fact, but the argument is made that the conditions 
as alleged in the original complaint, copied in the stipulation, present as a matter of 
law the pathology and history of occupational diseases. Numerous authorities are 
cited in that regard, some of which we will consider in relation to the testimony 
furnished us by appellant. 

We have just examined appellant’s authority, Associated Indemnity Corpora- 
tion v. State Industrial Acc. Comm., 124 Cal.App. 378, 12 P.(2d) 1075, 1076. Therein 
“occupational disease” is defined as follows: “An occupational disease, such as that 
which is before us in the present proceeding, [silicosis] is one in which the 
cumulative effect of the continued absorption of small quantities of deleterious 
substance from the environment of the employment ultimately results in manifest 
pathology; any one exposure to the deleterious substance is inconsequential in 
itself, but the accumulation of repeated absorptions is the factor which brings 
about the disease.” 

In that case we find that the employee had been at work for a period of four- 
teen years, the last three or four of which he cleaned rock-grinding machines with 
blower and waste, and was exposed to rock dust daily. About three years before 
the date of the hearing the applicant first noticed his breath getting short. This 
condition gradually progressed so that ultimately he could hardly handle a fifty- 
pound ladder. Finally he noticed pains in his chest and his condition required him 
to sit down and rest quite often. From then on he got gradually worse, the symp- 
toms continuing the same but more marked, except that in addition he noticed a 
dry hacking cough setting in. 
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A short definition is given in the case of Adams v. Acme White Lead & Color 
Works, 182 Mich. 157, 148 N.W. 485, 486, L.R.A.1916A, 283, Ann.Cas.1916D, 689; 
“In occupational diseases it is drop by drop, it is little by little, day after day for 
weeks and months, and finally enough is accumulated to produce symptoms.” 

The finding of fact in the last-cited case was that during the period between 
December 18, 1912, and June 27, 1913, Adams was in the employ of the Acme 
White Lead & Color Works; that during said period, while in the course of his 
employment, he contracted an occupational disease, to wit, red lead poisoning, upon 
the premises of the company; that on June 27, 1913, he died as a result of said 
disease. The announcement of the court in the case under consideration was that: 
“The undisputed medical evidence shows that lead poisoning does not arise sud- 
denly, but comes only after long exposure. ‘It is a matter of weeks or months or 
years.” It is brought about by inhalation, or by the lead coming into the system 
with food through the alimentary canal, or by absorption through the skin. 

Another definition is: “A diseased condition arising gradually from the char- 
acter of the work in which the employee is engaged. It does not occur suddenly, 
but is a matter of slow development.” Peru Plow Company v. Industrial Commis- 
sion, 311 Tll. 216, 142 N.E. 546, 548. 

The announcement in this last-cited case is to the effect that the applicant 
had worked for plaintiff in error for five years as a machinist, operating a lathe 
used in boring out or enlarging the inside of metal wheel hubs. Prior to that time 
he had been employed as a machinist in other shops and in the cement mills at 
Oglesby. The operation of the machine upon which he worked for plaintiff in 
error caused a fine metal dust to arise from the iron upon which he was working. 
The dust was sufficiently light to float in the air and was discernible in the sun- 
light. From this dust the clothes of workmen would turn yellow with rust. There 
heing no appliances for the purpose of carrying this dust away, it was inhaled by 
the workmen. Medical testimony was offered in regard to the physical condition 
of the employee, a physician testifying in part that the condition of the employee's 
lungs was such as could be produced by a hard, cutting dust, which would irritate 
the mucous membrane, but that soft dust, such as coal, chalk, or cement would 
have little or no damaging effect. The question was whether the employee was 
suffering as a result of an accident or from an occupational or industrial disease. 

Perhaps the most interesting case is that of United States Radium Corporation 
v. Globe Indemnity Co., 178 A. 271, 13 N.J. Misc. 316. This case, the last one we 
will cite upon this matter, offers what is perhaps the typical occupational or indus- 
trial disease and in addition a policy of insurance or indemnity contract containing, 
it is said, an identical insuring clause to the one under consideration. Most readers 
of newspapers remember that Helen Tuck was employed by the plaintiff arid worked 
from May 29, 1917, until August 24, 1921, a little more than four years, in mixing 
certain luminous matetials with adhesives, the mixture being commonly known as 
“radium paint.” She was applying said mixture to numerals and designs on watch 
dials and other objects, and she, as stated in the opinion, became affected with an 
occupational disease resulting from her employment, wherein she “ingested by 
mouth” the mixture known as “radium paint.” It was not a question of whether 
she suffered an accidental injury or if she was afflicted with an occupational disease. 
She pleaded or conceded the point and sought a recovery in damages for an occu- 
pational disease. 

There are other cases of similar import, and perhaps of equal authority as 
the ones that we have cited, but we think that the foregoing are typical, thoroughly 
illustrative of what the courts have found and determined under certain facts and 
conditions to be occupational diseases. We have taken the trouble to call attention 
to the facts and conditions motivating or at least furnishing the basis to the courts’ 
announcements wherein they have distinguished a certain class of injuries or 
afflictions arising in industry from which injuries the employees have suffered, and 
these have been classed as industrial or occupational diseases as distinguished 
from accidents. We have not attempted to state all the facts in any one of the 
cases, but we have stated salient matters as a basis upon which each announcement 
has been made as above set forth. 

It appears that time is one of the essential elements in distinguishing what 
may in one instance be an accident or might in another result in the typical occu- 
pational disease, and there is no difficulty in determining the one typical case of 
accident and another typical case of disease incident to some particular occupation 
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or work. The foregoing citations, however, show servants engaged for weeks, 
months, and in some instances years before they fell victims of the contaminated 
air and environment in which they had to live and breathe. 

{1, 2] In these suits, wherein the appellees were sued, McAdoo filed his suit 
alleging that such injury was due to carelessness and negligence of the Simms Oil 
Company, in that they failed to exercise ordinary care to furnish the plaintiff a 
safe place in which to do his work, but sent him into tanks, stills, tubes, and other 
machinery for the purpose of having said plaintiff clean out said machinery. The 
length of time that McAdoo was so employed is not stated. If may have been 
for many weeks or months. On the other hand, we are not prepared to say, as a 
matter of law, that it was for any very extended period. 

Blackwell’s case was not essentially different. He alleges negligence in failing 
to use ordinary care in furnishing a safe place to work, that the exposure to coke 
dust, dust-laden air, and poisonous, noxious, deleterious vapors, fumes, and gases 
and hydrogen sulphide, over a long period of time finally in March, 1934, resulted 
in totally and permanently injuring the plaintiff’s lungs. Apparently that statement 
“over a long period of time” might furnish a means for the settlement of the con- 
troversy as against Blackwell, but upon due consideration we are compelled to say 
that “a long period of time” is a very indefinite and uncertain statement. Perhaps 
if such statement were made by one who was suffering, the. length of time would 
be measured by the intensity of his pain, his physical distress, and the resulting 
conditions therefrom, also by the actual or supposed danger and discomfort in a 
performance of labor under the conditions stated. None of these things are 
described with more certainty than above set out. No expert testimony as to the 
condition of either one of the two parties suing is offered, and we are asked as a 
matter of law to state under the foregoing facts that the afflictions of the two 
parties suing the appellees are occupational diseases. Whatever might be our impulse 
upon casual or superficial examination of these matters, we feel ourselves influ- 
enced or governed by that time-honored rule, that verdicts of juries and judg- 
ments of courts should be upheld when there is any substantial evidence to support 
them and that for this purpose testimony should be considered in aspects most 
favorable to the appellee. 

[3] Therefore, from this viewpoint we suggest that it could not be reasonably 
controverted that if these employees had ever been injured upon the occasion of 
one or two daily periods of work, no one would hesitate to say that they were 
suffering as a result of accidents. On the other hand, if there was an indefinitely 
long period of years in which they were engaged in their occupations and insidious 
diseases followed the occupation, as a natural sequence of conditions, on account 
of the work done in foul air in which they were forced to labor, necessarily the 
elements of an accident would not be present. We are not prepared to say in 
regard to these two cases where the line of demarcation should be drawn to define 
the limit, under the conditions stated, that one must be employed in order that 
his affliction be classed or termed an occupational disease. On that account we 
cannot say that the court, as a matter of law, committed an error, in finding against 
the appellant in that regard. 

The remaining question for consideration is the effect of the policy of indemnity 
insurance. That gives us no real concern, since the question of liability must be 
determined, as we think, in this matter upon appeal by the facts rather than upon 
a construction of the insurance contract. We have already copied in the stipula- 
tion the insuring clause. It is unnecessary to repeat it. We do not take time or 
occasion to cite numerous authorities to the effect that insurance policies, if 
ambiguous, will be construed most favorably for the insured and against the 
insurer. We do not: hesitate to say that if there was liability of the appellee com- 
panies for the bodily injuries, for which they sued, the policy might well be con- 
strued, without doing violence to any part thereof as sufficient to indemnify the 
insured. There is no question that these matters arose during the life of the policy. 
The serious proposition is that it is contended the two afflicted employees did not 
suffer their bodily injuries accidentally, but the insurance contract is even broader 
than that. The insurer agrees to indemnify for bodily injuries alleged to have 
been suffered during the policy period defined in special condition 7, by any 
employee or employees of the assured, while engaged in the assured’s business 
operations described in special condition 5, at places mentioned in special condition 4. 

What those special conditions are we do not know. But under “Agreement 1— 
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Damages” is the contract to indemnify the insured against loss from the liability 
imposed by law upon the assuréd for damages. 

[4] Appellant argues forcefully that in 1935 their agents offered to the insured, 
for an additional consideration or premium, to add an indorsement upon the policy 
known as “occupational disease coverage” and that this should be considered by us 
and to aid us in the interpretation of the policy to the effect that it did not have 
an occupational disease coverage prior to that time. This offer was refused. This 
fact, even if admitted, does not possess that attribute of proof. 

It may explain appellant’s position at that time, but it does not bind the appellees 
who thought otherwise and who regarded their prospective losses by reason of 
damages as fully covered by the policy as written. 

[5] We think the position of appellant is very similar to that of the insurer in 
the case of Life & Casualty Insurance Co. of Tenn. v. Barfield, 187 Ark. 676, 679, 
61 S.W.(2d) 698. Thereunder liability is indicated and appellant has not met or 
produced that measure of proof to establish the exception. 

Gwaltney worked a week in oil and slush and suffered oil poisoning in his 
feet. Just how long he must have worked under the same conditions to have been 
deemed a victim of occupational disease and to have thereby freed his master from 
liability we cannot determine as a matter of law. Standard Pipe Line Co. v. 
Gwaltney, 186 Ark. 230, 53 S.W.(2d) 597. 

[6] It follows we could not for the same reasons say just when the insurer 
in such case would cease to be liable. But ordinarily if there was liability of the 
insured, the insurer must respond. 

Judgment affirmed. 

Griffin Smith, C. J., and McHaney, J., dissent. 


BRODEK v. INDEMNITY INS. CO. OF NORTH AMERICA. Gen. No. 39130. 

Appellate Court of Illinois. Second Division. First District. Nov. 16, 1937. 

11 Northeastern Reporter (2d) 228. 
2, OCCUPATIONAL DISEASE. 

An employer’s indemnity policy, requiring insurer to pay compensation provided 
for by certain statutes and amendatory statutes which were referred to as Work- 
men’s Compensation Laws and did not include Occupational Diseases Act, did not 
cover suit under such Act (Smith-Hurd TIl.Stats. c. 48, §§ 74, 87(b), 138 et seq. 
and notes). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. OCCUPATIONAL DISEASE. 

Under employer’s indemnity policy, requiring insurer to pay compensation 
provided for by certain statutes, liability of insurer was not coextensive with 
liability of employer for compensation, since liability of employer was fixed by 
law, and liability of insurer by policy (Smith-Hurd I1l.Stats. c. 48, § 138 et seq. 
and notes). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4, DUTY TO DEFEND. 

Under employer’s indemnity policy, requiring insurer to pay compensation 
provided for by certain statutes, and to defend suit for compensation provided for 
by Compensation Act, where employee made no claim for compensation prior to 
filing suit under Occupational Diseases Act, insurer was not liable for amount of 
settlement of such suit, or for failure to defend such suit, as against contention 
that suit was a “claim for compensation” (Smith-Hurd Tll.Stats. c. 47, §§ 74, 87(b), 
138 et seq. and notes). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

& DUTY TO DEFEND. 

Under employer's indemnity policy, covering “accidental injuries,” insurer was 
not liable for failure to defend suit under Occupational Diseases Act or for amount 
of settlement of such suit (Smith-Hurd IIl.Stats. c. 48, § 73 et seq.). 

An “occupational disease,” such as lead poisoning, does not occur sud- 
denly, but is a matter of slow development, while an “accident” arises by 
some definite event, the date of which can be fixed with certainty. In order 
that a disability may be by reason of an “accidental injury” or the result of 
an “accident,” it must be traceable to a definite time, place and cause. 

(For other cases, see Insurance, Dec. Dig. § 435.) 
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9. DUTY TO DEFEND. 

Under employer’s indemnity policy, requiring insurer to defend all suits, whether 
“groundless, false or fraudulent,” insurer was only required to defend if, under 
plaintiff’s pleadings, insurer would be required to pay judgment should plaintiff 
prevail, and was not required to defend where suit was predicated on ground of 
liability not covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from Municipal Court of Chicago; Stephen Adamowski, Judge. 

Suit by John Brodek, assignee of Dearborn Glass Company, against the Indem- 
nity Insurance Company of North America. From a judgment for defendant, plain- 
tiff appeals. 

Affirmed. 

McKenna, Harris & Schneider, of Chicago (Abraham W. Brussell, of Chicago, 
of counsel), for appellant. 

Wendell H. Shanner, of Chicago (Charles V. Laughlin, of Chicago, of coun- 
sel), for appellee. 

Frienp, Presiding Justice. 

John Brodek, assignee of Dearborn Glass Company, a corporation, brought 
suit in the municipal court to recover damages for breach of an indemnity insurance 
policy issued by defendant and also for violation of a written supplemental agree- 
ment entered into between defendant and Dearborn Glass Company, plaintiff's 
assignor, subsequent to the issuance of the policy. The cause was submitted to the 
court on an agreed statement of facts. A written motion for a finding, submitted 
by defendant, was allowed by the court, and judgment was accordingly entered in 
favor of defendant and against plaintiff for costs. On appeal by plaintiff the parties 
have certified their controversy upon agreed facts under our rule 23 and submitted 
to us for decision the issues of law involved. 


The agreed facts disclose that December 6, 1931, Indemnity Insurance Company 
of North America (hereinafter referred to as defendant) issued to Dearborn Glass 
Company a certain policy commonly known as a “Standard Workmen’s Compensa- 
tion and Employer’s Liability Policy.” June 17, 1932, plaintiff, who had for some 
time prior thereto been an employee of the Glass Company at its factory in Chi- 
cago, filed suit against his employer in the superior court to recover damages for 
personal injuries sustained by him while engaged as an employee of the Glass 
Company. Plaintiff’s declaration alleged, in substance, that the employer carried 
on a business which involved a process of shellacking and polishing mirrors by 
the use of various chemicals, including mercury and ammonia compounds and 
other chemicals, the composition of which were unknown to plaintiff but were 
known to Dearborn Glass Company, his employer; that after the application of 
these chemicals to the mirrors the latter were rubbed, with the result that noxious 
and poisonous fumes and gases, dangerous to the health of the employee, were 
permitted to escape: that plaintiff was engaged over a period of several years in 
polishing and beveling glass and in the process of shellacking, buffing, and _ polish- 
ing mirrors by means of these chemicals, and by reason of his exposure to the 
action of the poisonous, noxious, and deleterious fumes and gases emitted from 
these mirrors, and the inhalation thereof by plaintiff, he was exposed to dangers 
not ordinarily incidental to other lines of employment in the Glass Company’s 
factory, and as a result thereof he incurred a disease and illness peculiar to his 
employment, for which damages were sought. No claim for compensation was ever 
made with the Industrial Commission, and when suit was instituted by Brodek, more 
than eighteen months had elapsed since his employment had terminated and the 
statutory period for filing a claim with the commission had expired. 


Defendant was immediately notified by Dearborn Glass Company of plaintiff's 
claim, and when on June 24, 1932, summons was served on the Glass Company, a 
copy of the summons was immediately forwarded to defendant. Thereafter, various 
conferences ensued between representatives of the Glass Company, and defendant, 
in which the question was raised as to whether or not the Indemnity Company 
should be obliged to defend the suit under the terms of the policy. Defendant took 
the position that the opinion in Belleville Enameling & Stamping Co. v. U. S. 
Casualty Co., filed June 9, 1932, in the Fourth District of Illinois and reported in 
266 Ill.App. 586, was controlling. However, there was then pending in the Supreme 
Court of Illinois a petition for certiorari in that cause and until the final disposition 
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thereof the Indemnity Company desired to preserve the status quo of its under- 
taking with the Dearborn Glass Company, and accordingly, after considerable 
discussion, a supplemental agreement was executed July 29, 1932, between the Glass 
Company and the Indemnity Insurance Company of North America, which recited, 
in substance, the pendency of Brodek’s suit in the superior court, the contention of 
Dearborn Glass Company that the damages claimed in the suit instituted by Brodek 
were covered by defendant’s policy, the counter contention of the Indemnity Insur- 
ance Company that Brodek’s claim was not covered by the policy in question, and 
that “for the purpose of saving any and all the rights of the Indemnity Insurance 
Company of North America and the Dearborn Glass Company in relation to their 
respective claims,” it was agreed between the parties that the Indemnity Company 
should enter the appearance of Dearborn Glass Company and file appropriate 
pleadings on or before August 1, 1932, “for the purpose of avoiding any default 
that could or might be taken against the Dearborn Glass Company in the cause 
aforesaid. That the Indemnity Insurance Company of North America undertakes 
and agrees to defend said suit for damages on account of alleged illness or dis- 
ability claimed to have occurred on or prior to the Ist day of January, 1931, as 
alleged in the declaration filed in said cause.” It was further stipulated that any 
action taken by the Indemnity Company in connection with the investigation, 
settlement or defense of said suit should not be held to be an admission that the 
insurance policy issued to the Glass Company prior thereto covered said illness, 
disability or suit for damages then pending, and that nothing contained in the 
agreement should be construed as an admission or waiver on the part of either of 
the parties to any of their respective rights against each other under the policy of 
insurance or any policies issued by the Indemnity Company to the Dearborn Glass 
Company. 

Thereafter, July 30, 1932, the Indemnity Company filed the appearance of the 
Dearborn Glass Company in the superior court proceeding, and also a plea of the 
general issue. Subsequently, Brodek’s attorneys noticed the cause for trial, and it 
was placed on the calendar of one of the judges of the superior court. Between 
June and November, 1932, there were various telephone conversations and confer- 
ences between counsel representing the Indemnity Company and the Glass Com- 
pany relating to ways and means of successfully defending or advantageously 
settling the superior court action then pending. 

November 22, 1932, there appeared in the Chicago Law Bulletin, under the 
printed orders of the Supreme Court of Illinois, a notation that the court had 
_— the petition for certiorari in the case of Belleville Enameling & Stamping 
Co. United States Casualty Company, supra. Shortly thereafter the Indemnity 
Seceniaiey’ s representative advised its attorneys that in view of the action of the 
Supreme Court they should no longer defend the pending suit, and that since the 
Indemnity Company was handling the defense under the stipulation of July 29, 1932, 
the further expense of taking depositions should fall on the assured. Its counsel 
were accordingly directed to withdraw from the case and surrender the defense to 
the Glass Company. Counsel followed the instructions of their client and in 
December, 1932, they were granted leave to withdraw their appearance, and the 
Glass Company thereafter entered into a contract with other attorneys to defend 
the suit. In so doing the substituted counsel made trips to New York to take 
depositions in the cause, had numerous conferences with Brodek’s counsel, and 
ultimately effected a settlement by which Brodek was to’ receive $6,250 upon releas- 
ing all his rights and claims against Dearborn Glass Company for any possible 
liability based on the action then pending in the superior court and all claims 
arising therefrom. Of this sum he was paid $1,250 in cash by the Dearborn Glass 
Company and the balance of $5,000 was evidenced by an assignment to him by 
the Glass Company of all claims and rights had by the assured against the Indem- 
nity Insurance Company, defendant herein. This assignment was executed May 3, 
1933, and constitutes the basis of the action from which this appeal was prose- 
cuted. In addition to the sum of $6,2 250 paid in the settlement of Brodek’s claim, 
the Glass Company expended $410 in cash for defending the suit, taking depositions, 
making various trips to New York, and other expenditures incurred in prepara- 
tion for trial. There was also paid to the attorneys who negotiated the settlement 
the sum of $325 for services rendered in preparing a defense and consummating 
the settlement. As heretofore stated, plaintiff seeks to recover damages, not only 
for a breach of the contract of indemnity, but also for breach of the supplemental 
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agreement of July 29, 1932, under which it is claimed that the lademaity Company 
was required to defend, independently of any obligation on their part arising out 
of the indemnity policy itself. 

[1] Considering first the supplemental agreement, we find that it was expressly 
executed “for the purpose of saving any and all the rights of the Indemnity Insur- 
ance Company of North America and the Dearborn Glass Company in relation 
to their respective claims.” From the stipulation entered into upon the agreed case 
it was clearly “the intention of both Mr. Ross Grant, on behalf of defendant, and 
Mr. Schofield, on behalf of Dearborn Glass Company, to execute a nonwaiver agree- 
ment that would merely preserve the status quo, and that would in no way give up 
or waive any rights under the insurance policy had by the Dearborn Glass Com- 
pany or by the Indemnity Insurance Company of North America, or by either of 
them.” The agreement itself recites that “the Indemnity Company of North 
America insists that the claim for damages brought in the suit aforesaid is not 
covered by said policy or any other policy issued by it,” and that “the Dearborn 
Glass Company insists that the damages claimed in the suit instituted against it by 
the said John Brodek is covered by the policy issued by the Indemnity Insurance 
Company of North America * * * .” It is evident that a difference of opinion 
existed between the representatives of the Dearborn Glass Company and those of 
defendant as to whether or not the policy of insurance covered. the particular claim 
made by Brodek. Ross Grant, superintendent of claims for defendant, was of the 
opinion from the outset that the question of coverage was controlled by the 
decision of the appellate court in Belleville Enameling & Stamping Company v. 
U. S. Casualty Co., 266 Ill.App. 586, which he claimed as precisely in point under a 
similar policy, and on authority of that decision the defendant was not obliged under 
the policy issued to defend the suit instituted by Brodek against the assured. The 
Dearborn Glass Company fully understood that this was Grant’s opinion, although 
it disagreed as to the legal effect of the decision. It may be assumed that if a 
petition for certiorari had not been filed in the Supreme Court the supplemental 
agreement would never have been executed and that defendant would have refused 
to defend the case on the ground that the assured’s liability in the superior court 
suit was not covered by the policy. It clearly appears from the record that the 
controlling factor in Grant’s mind was the decision of the appellate court in the 
Belleville Case. He knew that a petition for certiorari would be filed in the 
Supreme Court, which, if granted, might eventually result in reversal of the judg- 
ment of the appellate court, and it was his desire, as clearly expressed in the 
stipulation under the agreed case, to postpone a final decision as to whether or not 
his company would defend the suit until the Supreme Court should finally dispose 
of the Belleville Case. It cannot fairly be argued that the supplemental agreement 
was executed for the purpose of extending the policy of insurance, or of giving to 
either of the parties any rights not contained in the policy. The agreement specifi- 
cally provides that “nothing herein contained shall be construed as an admission 
or waiver on the part of either of the parties hereto to any of their respective 
rights against each other under the policy of insurance herein described or any 
policies issued by the insurance company to the Dearborn Glass Company prior 
thereto.” Defendant thus retained all the rights which it had under the policy of 
insurance and if, as it contends, it was required by that policy to defend the suit 
prosecuted by Brodek against the Glass Company, that immunity constituted one 
of the rights specifically provided for and contemplated by the agreement. It 
would be idle under the circumstances to search for the intention of the parties 
because the intention is clearly expressed in the stipulation on the agreed case. That 
stipulation states that the parties intended “to execute a non-waiver agreement 
that would merely preserve the status quo.” By “status quo” is meant “the existing 
state of things at any given date.” 59 Corpus Juris 338; Bouvier’s Law Dictionary: 
Webster’s Dictionary. It is therefore obvious that the parties intended and agreed 
that their respective rights and duties toward each other should remain the same 
as they were under the policy of insurance. There is no indication that either of 
the parties intended to give any rights to the other beyond those specified in the 
policy, or to create new duties, except in so far as the creation of new duties was 
necessary to maintain the same legal relationship between the parties to preserve 
the status uo then existing between them. 

Plaintiff’s sole argument that the effect of the supplemental agreement imposed 
upon defendant the additional duty to defend the Brodek case to. final judgment 
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is based upon that part of the agreement which provides “that the Indemnity 
Insurance Company of North America undertakes and agrees to defend said suit 
for damages on account of alleged illness or disability claimed to have occurred 
on or prior to the Ist day of January, 1931, as alleged in the declaration filed in said 
cause.” His counsel argue that the expression “undertakes and agrees to defend” 
obligated defendant to defend the suit to final judgment. However, the language 
of the contract does not so state, and the stipulation of the parties negatives any 
such contention. As a matter of fact, defendant did all that could reasonably have 
been required of it under the supplemental agreement up to the time that it with- 
drew from the case. The facts were fully investigated, various trips were made to 
Brooklyn, N. Y., defendant’s counsel studied the law relative to the defense of the 
case, prepared briefs which were later turned over to the attorneys for the Dear- 
born Glass Company, and performed all acts incidental to the defense until 
certiorari was denied by the Supreme Court in the Belleville Case and then with- 
drew from the case several months after the supplemental agreement was executed. 
There is nothing to indicate that the Glass Company was embarrassed by reason of 
such withdrawal, because the case was not on trial at the time and the substituted 
counsel had adequate opportunity to become fully familiar with the case before 
there was any likelihood of its being reached for trial. In fact, the agreed statement 
of facts shows that the substituted attorneys had been working together with the 
Indemnity Company’s counsel before the withdrawal, and were fully familiar with 
the issues involved. It therefore appears that the Indemnity Company did defend 
the case and did all that was required of it under the supplemental agreement until 
such time as its views as to the legal aspects of the case were confirmed by 
denial of certiorari in the Belleville Case, supra. Therefore, if plaintiff has any 
cause of action it must be based on the indemnity policy itself, and not upon the 
provisions of the supplemental agreement. 

This leads to a consideration of the ultimate question whether the policy or 
indorsements extended coverage to or required the indemnity company to defend 
the suit filed by plaintiff against the Glass Company for damages for an occupa- 
tional disease or to pay the costs of investigation and suit. Stated more concisely, 
was plaintiff’s suit for damages on account of an occupational disease included in 
the coverage provided by the policy? This question requires a consideration of 
paragraphs 1 (a) and 1 (b), the two coverage provisions of the policy. Para- 
graph 1 (a) reads as follows: 

“One. (a) To Pay Promptly to any person entitled thereto under the Work- 
men’s Compensation Law and in the manner therein provided, the entire amount 
of any sum due, and all installments thereof as they become due, 

“(1) To such person because of the obligation for compensation for any 
such injury imposed upon or accepted by this Employer under such of certain 
statutes, as may be applicable thereto, cited and described in an endorsement 
attached to this Policy, each of which statutes is herein referred to as the 
Workmen’s Compensation Law, * * *” 

Paragraph 1 (a) also contains the following provision: 

“It is agreed that all of the provisions of each Workmen’s Compensation Law 
covered hereby shall be and remain a part of this contract as fully and completely 
as if written herein, so far as they apply to compensation or other benefits for 
any personal injury or death covered by this Policy, while this Policy shall remain 
in force. Nothing herein contained shall operate to so extend this Policy as to 
include within its terms any Workmen’s Compensation Law, scheme or plan not 
cited in an endorsement hereto attached.” (Italics ours.) 

The indorsement referred to in the policy and attached thereto contains the 
following provision, followed by a specific designation of the various acts of the 
Legislature included in the indorsement: 

“The obligations of Paragraph One (a) of the policy to which this endorse- 
ment is attached include such Workmen’s Compensation Laws as are herein 
cited and described and none other. (Italics ours.) ° 


“House Bill No. 841, Session of 1913, as amended by Senate Bill No. 66, Ses- 
sion of 1915, Senate Bill No. 471 and House Bill No. 551, both Sessions of 1917, 
Senate Bill No. 384, Session of 1919, and Senate Bill No. 525, Session of 1921, 
State of Illinois, all known and cited as the Workmen’s Compensation Act, and all 
laws amendatory thereof which may be or become effective while this Policy 
is in force.” (Italics ours.) 





666 The Insurance Law Journal, Vol. 90 [Mar., 1938 


All the legislative acts specified are contained in the Workmen’s Compensa- 
tion Act and its various amendments up to 1921 (Smith-Hurd III.Stats. c. 48, § 138 
et seq., and notes), and none of the six specified enactments contains the Occupa- 
tional Diseases Act (Smith-Hurd IIl.Stats. c. 48, § 73 et seq.), or any of its 
sections. 

[2] It is first urged by plaintiff that the policy of insurance expressly covers 
the employer's liability to pay compensation because of the occupational diseases 
covered by section 2 of the Occupational Diseases Act (Smith-Hurd IILStats. c. 
48, § 74). He says that paragraph 1 (a) of the coverage provisions imposes a duty 
upon the insurer to pay compensation to anyone entitled thereto under the Work- 
nien’s Compensation Law, and that a claim for compensation under section 2 of 
the Occupational Diseases Act is a claim under that law. The answer to this 
argument lies in the fact that paragraph 1 (a) refers to an indorsement of a list 
of the legislative acts included within the scope of that paragraph, none of which 
as has been pointed out contains the Occupational Diseases Act or any of its 
sections. Moreover, paragraph 1 contains the provision hereinbefore set forth 
that nothing contained in paragraph 1 (a) shall operate to so extend the policy 
as to include within its terms any workmen’s compensation law, scheme, or 
plan not cited in an indorsement thereto attached, and also the provision preced- 
ing the indorsement which specifically states that the obligations of paragraph 
1 (a) of the policy to which the indorsement is attached, include such workmen's 
compensation laws as are therein cited, and none other. 

It is also argued that sections 2 and 15 (b) of the Occupational Diseases Act 
(Smith-Hurd IIl.Stats. c. 48, §§ 74, 87 (b) constitute “another Workmen’s Com- 
pensation law.” If that be true, the employer's liability under these two sections 
is nevertheless expressly excluded from the scope of the coverage of the policy. 
Whether the Workmen’s Compensation Act was or was not incorporated by 
reference into section 15 (b) of the Occupational Diseases Act (Smith-Hurd 
Ill.Stats. c. 48, § 87 (b) the two are still separate statutes, and the fact remains 
that only the Compensation Act is covered by paragraph 1 (a). , 

It is next urged that sections 2 and 15 (b) of the Occupational Diseases Act 
are amendatory of the Workmen’s Compensation Act. This argument is based 
upon that provision of the indorsement to the policy which specifies the particular 
enactments covered by paragraph 1 (a), and adds “and all laws amendatory 
thereof.” We take this clause in the indorsement to be simply a provision to 
care for further amendments of the Workmen’s Compensation Act, because it is 
evident that the form of this particular indorsement was drafted in 1921, as 
shown by the last enactment referred to in the indorsement, and it therefore 
seems reasonable to conclude that it was intended by the last clause of the 
specification in the indorsement to include subsequent amendments to the acts 
specified. The courts of this state have specifically distinguished between an 
amendatory act and an independent legislative enactment which incorporates the 
terms of a former act by reference. Such a distinction is discussed in People 
v. Crossley, 261 Ill. 78, 103 N.E. 537, and also in Zeman y. Dolan, 279 III. 295, at 
page 299, 116 N.E. 642, 644, wherein the court said: “That being the rule, and the 
act of 1895 |Smith-Hurd IILStats. c. 46, § 100] not changing or amending section 
98 [Smith-Hurd IIl.Stats. c. 46, § 101] but merely adopting it, the effect of the 
reference is the same as though section 98 had been incorporated bodily into the 
act of 1895, which thereby became a complete and independent act, free from 
constitutional objection.” 

[3] Plaintiff argues that the liability of the insurer is coextensive with that 
of the employer. This is not necessarily true because the liability of an employer 
to pay compensation is fixed by law, whereas that of an insurer is determined 
by the terms of the policy. Defendant’s counsel suggest that if Brodek had 
filed a claim with the Industrial Commission in apt time and had been able to 
prove the facts alleged in his superior court declaration, he would have been 
entitled to compensation under the provisions of sections 2 and 15 (b) of the 
Occupational Diseases Act, but they say it does not follow that the employer's 
liability to pay that compensation would be covered by the policy issued by 
defendant, and we think this position is entirely sound. ; 

[4, 5] It is quite evident that Brodek’s demand made in his suit filed against the 
Dearborn Glass Company was not a claim for compensation, and therefore his 
employer’s liability in that suit was not covered by paragraph 1 (a) of the policy. 
Plaintiff’s counsel takes the position that Brodek in his declaration stated such facts 
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as would have supported a claim for compensation within the coverage of the policy, 
and that it was therefore the duty of defendant in this case to defend that prior 
suit on behalf of its assured. The fallacy of this argument lies in the fact that 
paragraph 1 (a) obligates the insurer to pay promptly to anyone entitled thereto 
the compensation provided for in the Compensation Act, and that Brodek did not 
by virtue of his suit in the superior court become entitled to compensation because 
the making of a claim for compensation is jurisdictional, and before a party may 
become entitled to compensation such a claim must be made. This Brodek failed to 
do. It was so held in Lewis v. Industrial Commission, 357 Ill. 309, at pages 312, 
313, 192 N.E. 212, 214, wherein the court said: “The making of a claim for com- 
pensation within the prescribed period is jurisdictional and a condition precedent to 
the right to maintain a proceeding under the statute. * * * No special form of claim 
for compensation is prescribed and the claim need not be in writing, but it must 
apprise the employer that the employee has sustained injuries of such a character as 
to entitle him to compensation and that a claim therefor will be made.” (Italics 
ours.) Likewise in Bushnell v. Industrial Board, 276 Ill. 262, at page 264, 114 N.E. 
496, the court said: “It is not claimed that in either of the conversations it was 
intimated to the foreman of plaintiff in error that the injury was serious, or that 
Stewart had any cause for or intention of making a claim for compensation under 
this act on account of such injury.” It appears evident from the Bushnell and the 
following other cases announcing the same rule that a claim for compensation must 
not only apprise the employer of the nature of the injuries but must contain also, a 
statement that the employee is claiming workmen’s compensation. Northwestern 
Malt & Grain Co. v.-Industrial Comm., 313 Ill. 534, 538, 145 N.E. 89: Haiselden v. 
Industrial Board, 275 Ill. 114, 116, 113 N.E. 877; Inland Rubber Co. v. Industrial 
Comm., 309 Ill. 43, 48, 140 N.E. 26. . 

[6] The requirement that a claim for compensation be made is the same 
whether the employee’s right exists under the Compensation Act or under the 
Occupational Diseases Act, inasmuch as both statutes provide in effect that no 
proceeding for compensation shall be maintained unless claim for compensation 
has been made within the time fixed by the statute. In this proceeding, for some 
reason not explained in the record, Brodek filed his action at law instead of 
making a claim for compensation after the lapse of a year and a half following 
the termination of his employment, and at that time he would have been barred 
from proseculting a case before the Industrial Commission under the limitations 
of the statute. Had he filed a claim with the Industrial Commission at a time 
bevond the limit allowed by the statute, the insurer, although it might have been 
called upon to defend, might have raised that circumstance as a defense. The fact 
remains, however, that no claim for compensation was ever made by Brodek, and 
in the absence of such a claim there was no duty to pay compensation under_the 
provisions of paragraph 1 (a). Consequently, even if Brodek had recovered a 
judgment against the Dearborn Glass Company it is extremely doubtful if defendant 
would have been required to pay that judgment. The law being well settled that 
there is no duty upon the insurer to pay compensation under paragraph 1 (a) until 
the claim therefor had been made, we think it follows that if the indemnity com- 
pany had defended Brodek’s suit it would not have been required to pay com- 
pensation to him. because the amount due under any judgment that might have 
been entered would not have been due under the Workmen’s Compensation Act. 

[7] But plaintiff's counsel contend that the filing by Brodek of an action at 
law based upon certain sections of the Occupational Diseases Act is tantamount to 
making a claim for compensation under the Compensation Act or under the Occu- 
pational Diseases Act. It has been held, however, that the filing of an action under 
some statute other than the Compensation Act cannot be considered as the making 
of a claim for compensation. In Minor vy. DuPont De Nemours & Co., 164 Tenn. 
226, 47 S.W.(2d) 748, the court was required to determine whether a claim for 
compensation had been filed within the year. Plaintiff in that suit caused a sum- 
mons to be served upon defendant requiring it to answer “in an action to his 
damage in the sum of Five Thousand Dollars for personal injuries.” In holding 
that the commencement of such a suit for damages did not constitute the making 
ot a claim under the Compensation Act, the court said, 164 Tenn. 226, at pages 
230, 231, 47 S.W.(2d) 748, 749: “The action of petitioner in causing the issuance 
and execution of the summons, on June 19, 1930, cannot be given effect or treated 
as the filing of a ‘claim for compensation.’ The summons followed the form of an 
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ordinary action for damages for personal injuries, and would have supported a 
declaration of a common-law right of action for damages. It conveyed no notice 
either to the court or the defendant that the injury sustained by petitioner arose 
out of his employment by defendant, or that a claim for compensation under the act 
of 1919, rather than damages under the common law, would be the subject of the 
declaration or petition to be filed.” (Italics ours.) 

The same question arose in Georgia Casualty Co. v. Ward (Tex.Civ.App.) 220 
S.W. 380, and also in Cruse v. Chicago, R. I. & P. Ry. Co., 140 Kan. 704, 38 P.(2d) 
672, 98 A.L,.R. 526, and in both instances it was held in effect that a suit at law which 
specifically claims compensation under the Workmen’s Compensation Act was not a 
claim for compensation. Hill v. Kerens-Donnewald Coal Co., 210 Ill.App. 560, holds 
in effect that a claim for compensation cannot be maintained in a court of general 
jurisdiction. It appears reasonably clear that Brodek, by filing suit against his 
employer, disavowed any rights under the Compensation Act or under section 2 of 
the Occupational Diseases Act (Smith-Hurd IIl.Stats. c. 48, § 74), and under the 
foregoing decisions he cannot now assert that such a claim for compensation was 
“— as to require the indemnity company to make payment to him under paragraph 

(a). 

Plaintiff’s counsel characterize Brodek’s failure to assert that he was entitled to 
compensation as “a mere procedural requirement,” but the statute and decisions 
interpreting it are plain and his effort to collect damages at law negatived any con- 
tention now made that the assertion of a claim for compensation ought to be con- 
sidered as a mere formality. 

From the conclusion that Brodek’s claim did not fall within the provisions of 
paragraph 1 (a) because it was not a claim for compensation, we pass to a con- 
sideration of the question whether it was embraced within the provisions of 
paragraph 1 (b), which reads as follows: “One. (b) To Indemnify this Employer 
against loss by reason of the liability imposed upon him by law for damages on 
account of such injuries to such of said employees as are legally employed wherever 
such injuries may be sustained within the territorial limits of the United States of 
America or the Dominion of Canada. In the event of the bankruptcy or insolvency 
of this Employer the Company shall not be relieved from the payment of such 
indemnity hereunder as would have been payable but for such bankruptcy 
or insolvency. If, because of such bankruptcy or insolvency, an execution 
against this Employer is returned unsatisfied in an action brought by the 
injured, or by another person claiming by, through or under the injured, 
then an action may be maintained by the injured, or by such other person 
claiming by, through or under the injured, against the Company under the terms 
of this Policy for the amount of the judgment in said action not exceeding the 
amount of this Policy.” This coverage provision of the policy can be disposed of 
without an extended discussion because plaintiff admits (on page 43 of his brief) 
that he is “not relying upon the provisions of One (b), although in our argument 
we shall refer to this provision in passing.” Obviously, the reason for this position 
is that a claim under this paragraph of the policy would bring plaintiff in conflict 
with the decision in Belleville Enameling & Stamping Company v. U. S. Casualty 
Co.. 266 Tll.App. 586, wherein the Supreme Court later denied certiorari (266 
Til.App. xv). In that case defendant had issued to plaintiff a policy which appears 
to have been identical in its provisions with the one involved in this case. Several 
employees brought action against the assured under section 1 of the Occupational 
Diseases Act (Smith-Hurd IIl.Stats. c. 48, § 73), alleging that they had contracted 
silicosis during their employment. The insurer refused to defend and judgments 
were obtained or settlements made, which were paid by the assured who then sued 
under the indemnity provisions of paragraph 1 (b). The claims made by the 
employees were for occupational diseases, and not for accidental injuries. The 
court held that there was no coverage under the policy, relying upon paragraph 
Seven, which is identical in its wording with the same paragraph of the policy 
herein involved, and provides: “Seven. This agreement shall apply only to such 
injuries so sustained by reason of accidents occurring during the Policy period 
limited and defined as such in Item 2 of said declarations.” ; 

[8] Other cases in this state have consistently held that an occupational disease 
is not an accidental injury. In Labanoski v. Hoyt Metal Co., 292 Ill. 218, 126 N.E. 
548, 549, which was a suit for damages caused by an occupational disease contracted 
by an employee, the court said that the words “accidental injury or death” are 
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used and are to be understood in their popular sense; that an occupational disease, 
such as lead poisoning, does not occur suddenly, but is a matter of slow develop- 
ment, and the Occupational Diseases Act was passed for the protection of employees 
from such diseases. The same conclusion was reached in Peru Plow & Wheel Com- 
pany v. Industrial Commission, 311 Ill. 216, 142 N.E. 546, 548, where a claim was 
lodged under the Compensation Act for disability resulting from tuberculosis con- 
tracted by an employee alleged to have resulted from working as a machinist 
operating a lathe which caused a fine dust that superinduced the disease. The court 
said that occupational diseases are not covered by the Compensation act; that “an 
accident, as distinguished from an occupational disease, as the former is contem- 
plated under the compensation law, arises by some definite event, the date of which 
can be fixed with certainty, but which cannot be so fixed in the case of occupational 
diseases”; and that in order that the disability by by reason of an accidental injury 
or the result of an accident it must be traceable to a definite time, place, and cause. 
Brodek’s declaration does not allege that he suffered such injuries as to justify a 
claim against his employer within the coverage provided by paragraph 1 (b), and 
his counsel, evidently realizing this, have preferred to rely on the coverage pro- 
visions of the policy provided in paragraph 1 (a). 

The remaining contention of plaintiff, and perhaps the principal ground upon 
which he seeks to recover, arises under the provisions of paragraphs 3 and 4 of 
the policy, which read as follows: 

“Three. To Defend, in the name and on behalf of this Employer, any suits or 
other proceedings which may at any time be instituted against him on account of 
such injuries, including suits or other proceedings alleging such injuries and demand- 
ing damages or compensation therefor, although such suits, other proceedings, 
allegations or demands are wholly groundless, false or fraudulent.” 

“Four. To Pay all costs taxed against this Employer in any legal proceeding 
defended by the Company, all interest accruing after entry of judgment and all 
expenses incurred by the Company for investigation, negotiation or defense.” 

The gravamen of plaintiff’s contention with reference to these two paragraphs 
is that it was the duty of the indemnity company to defend, irrespective of its duty 
to pay compensation or to indemnify the employer, and that such duty was broader 
than either of the other two. It is argued that the use of the terms “groundless, 
false or fraudulent” imposes upon the insurer the duty to defend any action which 
might be instituted against the insured, irrespective of its basis, and also that the 
duty to defend existed even though the policy did not extend coverage to pay a 
judgment or to indemnify the employer. Among the numerous cases cited by plain- 
tiff to substantiate his position that the indemnity company was required, under 
paragraph 3, to defend all suits, whether “groundless, false or fraudulent,” we find 
none imposing upon an insurer the duty to defend a suit which is not covered by 
the indemnity provisions of the policy. Most of the decisions cited are cases in 
which the suits filed acainst the various assureds specify as one ground of damage 
a type of liability covered by the policy. Several of the cases involve situations in 
which several bases of liability were asserted, some of which fell within the 
coverage provisions of the policies and others of which did not. 

[9] After a careful consideration of the authorities cited by the respective par- 
ties, we have reached the conclusion that defendant’s position that it was not obliged 
to defend a suit predicated upon a ground of liability not covered by the policy is 
supported by abundant authority. ‘What is meant by the requirement that the insurer 
undertakes to defend the suit whether “groundless, false or fraudulent”? If a 
plaintiff alleges in his pleadings that he is entitled to recover upon a ground of 
liability covered by the policy, then of course the defendant’s insurance carrier must 
defend the suit; it cannot avoid that duty by determining upon its own investigation 
that the ground of liability alleged cannot be substantiated. If the suit is without 
merit it is the duty of the insurer to defend and demonstrate that fact to the court 
or jury. And, as defendant’s counsel point out, if the declaration filed should be 
based upon a ground of liability covered by the policy, but it should turn out at the 
trial that the true basis of liability, if any, is one not covered, then the indemnity 
company could have the case dismissed on the ground of variance. Defendant 
contends for the rule that if the insurance carrier would be required to pay a judg- 
ment or indemnify the insured in the event the plaintiff prevailed, then it must 
defend; otherwise, it need not defend: and we believe this rule is sustained by the 
great weight of authority. The recent case of Fessenden School v. American Mut- 





670 The Insurance Law Journal, Vol. 90 [Mar., 1938 


ual Liability Ins. Co., decided by the Supreme Court of Massachusetts in 1935 and 
reported in 289 Mass. 124, 193 N.E. 558, 560, supports this, rule. In that case plaintiff 
operated a school for boys, and employed one Ada Gauthier as head waitress. She 
was paid $50 a month and given free room and board. Plaintiff carried an insur- 
ance policy with defendant designated as a “Standard Workmen’s Compensation and 
Employers’ Liability Policy,” by which the insurance company agreed with the 
employer, as respects personal injuries sustained by employees, to indemnify the 
employer “against loss by reason of the liability imposed upon him by law for 
damages on account of such injuries to such of said employees as are legally 
employed.” On her way to the bathroom Ada Gauthier fell down a stairway, due 
to the poor lighting of the corridor that led to the bathroom. She filed a common- 
law action against plaintiff, alleging in one count that she was employed by Fessen- 
den; that by reason of the fact that she was given lodging as part of her pay she 
became a tenant; and that the Fessenden School negligently failed to keep the 
premises safe. In another count she alleged that she was an employee, and because 
of that relationship she became an invitee and was injured because of the defective 
condition of the premises. Before trial there was an amendment, which removed 
the allegation that she was an employee. The indemnity company refused to defend 
and the Fessenden School defended and obtained a judgment in its favor. There- 
after Ada Gauthier filed her claim for compensation which was settled by the 
defendant insurance company, and subsequently the Fessenden School sued defend- 
ant for the cost of defending the common-law action. In discussing the duty of 
the indemnity company to defend the Gauthier suit, the court said (289 Mass. 124, 
at page 130, 193 N.E. 558, 560): “It is plain that the insurance company would not 
have been bound under its policy to indemnify the plaintiff if the plaintiff, Ada 
Gauthier, had recovered judgment on her declaration against the Fessenden School, 
Incorporated, as amended. We think the contention of the defendant is sound, that 
the obligation of the defendant insurance company is to be determined by the 
allegations of the declaration and it is not required to defend if it would not be held 
bound to indemnify the defendant in the action if the plaintiff prevailed upon the 
allegations of the declartion.” (Italics ours.) (“Ocean Accident & Guaranty Cor- 
poration v. Washington Brick & Terra Cotta Co., 148 Va. 829, 139 S.E. 513: 
Fulton Co. v. Massachusetts Bonding & Ins. Co., 138 Tenn. 278, 197 S.W. 866; 
Bloom-Rosenblum-Kline Co. v. Union Indemnity Co., 121 Ohio St. 220, 167 N.E. 
884; United States Fidelity & Guaranty Co. v. Yazoo Cooperage Co., 157 Miss. 
27, 127 So. 579: United States Fidelity & Guaranty Co. v. Baldwin Motor Co. 
(Tex.Com.Anpp.) 34 S.W.(2d) 815; Fidelity & Casualtv Co. of New York v. Stewart 
Dry Goods Co., 208 Ky. 429, 271 S.W. 444, 43 A.L.R. 318.” 

In the Massachusetts case the court obviously held that no coverage existed 
because after the declaration was amended the suit was based upon the relationship 
of landlord and tenant and not that of employer and employee. As we view 
Brodek’s suit in this proceeding, his claim did not fall within the indemnity pro- 
visions of paragraph 1 (b) because it did not allege that an accidental injury had 
occured, nor did it fall within the provisions of paragraph 1 (a) because it was 
not a claim for compensation, and, just as no duty rested on the insurance carrier in 
the Masachusetts case to pay any money under the indemnity provisions of the 
policy, so in this proceeding the insurance carrier had no duty to indemnify the 
Glass Company under the provisions of its policy. Apparently the argument in the 
Massachusetts case was the same as that of the plaintiff in this case, namely, that the 
defense provisions of the policy were broader than the indemnity provisions, but the 
court in the Massachusetts case held that the insurer need not defend unless it 
would have been required to pay a judgment, and we hold that to be the correct 
rule. 

The courts of various other states have apnroved this doctrine. In Ocean Acci- 
dent & Guarantee Corporation v. Washington Brick & Terra Cotta Co.. 148 Va. 829, 
139 S.E. 513, defendant had issued a policy of compensation and emplovers’ liability 
insurance containing a defense clause precisely the same as the one in this case. 
An employee of plaintiff, who was under age and therefore illegally employed, was 
killed and a common-law action was brought for his death. The insurance com- 
pany withdrew from the defense, and in holding that no duty to defend existed, 
the court said (148 Va. 829, at page 843, 139 S.E. 513, 517): “It is contended, how- 
ever, by counsel for the brick company, that the insurer was bound by the terms of 
its policy to defend all suits and actions, or other proceedings, instituted against the 
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employer; basing the argument in this respect upon the third clause of the policy. 
** * It is true that the provisions of the policy alluded to may have the effect 
of binding the insurer to defend all suits, although ‘such suits, or other proceedings, 
allegations, or demands are wholly groundless, false, or fraudulent,’ as stated in the 
policy. It is scarcely logical to hold that this provision concerning the right and 
obligation to defend the suit, which is often contained in the indemnity policies, 
would be intended to bind the insurer to take charge of and defend a suit in which, 
under the terms of the policy, it had no interest.” 

In Lunt v. Aftna Life Ins. Co., 261 Mass. 469, at page 472, 159 N.E. 461, 462, the 
court, in discussing the provisions of a similar policy held: “As we construe the 
policy, the insurance company was not obliged to defend actions not covered by the 
policy. Its undertaking in this respect was limited to the defense of actions brought 
against the insured for actions which were covered by the policy.” 

In United Waste Mfg. Co. v. Maryland Casualty Co., 85 Misc. 539, 148 N.Y.S. 
852, affirmed 169 App.Div. 906, 153 N.Y.S. 1148, defendant had issued a policy of 
employer’s liability insurance to plaintiff, who was sued by an employee. The indem- 
nity company refused to defend because plaintiff was illegally employed. The court 
held that defendant was within its rights, and said (148 N.Y.S. 852, 858): “The 
defendant was obliged to investigate and defend all suits brought against the 
insured, even if groundless. * * * But that requirement did not, and could not, call 
upon the defendant to defend an action for which under the terms of the policy it 
was not liable. That is not what is meant by the provision with reference to defend- 
ing suits even if groundless.” 

Upon oral argument plaintiff's counsel cited and relied on the case of Oscar 
Heineman Corporation v. Standard Surety & Casualty Company of New York, which 
had then not been published but may now be found in 289 Ill.App. 358, 7 N.E.(2d) 
389. In that case an employee’s suit against the employer was based upon section 1 
of the Occupational Diseases Act. Upon the refusal of the indemnity company to 
defend, the employer interposed a defense and then sued the insurer for attorney’s 
fees and expenses. The court held, under provisions similar to those contained in 
the policy in this case, that it was the duty of the insurer to defend. That case, 
however, is readily distinguishable from this proceeding, by reason of the fact, 
which does not appear in the opinion but is set forth clearly in the record, that the 
indorsements on the policy in the Heineman Case specifically covered the liability 
of the insured under the Workmen’s Compensation Act and also under both sections 
1 and 2 of the Occupational Diseases Act, whereas in this proceeding the policy 
expressly limits the coverage to the liability of the assured under the Workmen’s 
Compensation Act. 

From the various decisions hereinbefore quoted and others discussed in defend- 
ant’s brief, we hold that the language of the policy requiring insurer to defend 
suits which may be instituted against the employer must be read in connection with 
the fundamental contractual obligation appearing upon the face of the contract 
between the parties. In this proceeding the insurer agreed to indemnify the employer 
only for accidental injuries, or for compensatoin, and Brodek’s suit does not come 
within the category of either of these coverage provisions of the policy, and therefore 
there was no obligation on the part of the indemnity company to defend. 

We find no convincing ground for reversal. The judgment of the municipal 
court is affirmed. 

Tudgment affirmed. 

Scanlan and Sullivan, JJ., concur. 
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MISCELLANEOUS 


FIDELITY & DEPOSIT CO. OF MARYLAND vy. PINK, Superintendent of 
Insurance of State of New York. No. 38. 
Argued Nov. 17, 18, 1937. Decided Dec. 6, 1937. 
58 Supreme Court Reporter 162. 
2. PAYMENT BY REINSURED. 

Under reinsurance agreement providing that reinsurer reinsured against loss, 
and that its proportionate share of loss should be paid to reinsured upon proof of 
payment by reinsured, and upon delivery of documents concerned with loss and 
payment thereof, payment by reinsured was a condition precedent to reinsurer’s 
liability, and failure of liquidator of reinsured to discharge liability incurred by 
reinsured under a fidelity insurance bond, although claim based thereon had been 
allowed, precluded liquidator from recovering upon reinsurance agreement. 


(For other cases, see Insurance, Dec. Dig. § 684.) 


Certiorari to the United States Circuit Court of Appeals of the Second Circuit. 
Action on a reinsurance agreement by Louis H. Pink, Superintendent of Insur- 
ance of the State of New York, as liquidator of the Southern Surety Company of 
New York, against the Fidelity & Deposit Company of Maryland. To review a 
judgment of the Circuit Court of Appeals (88 F.(2d) 630), affirming a judgment 
of the District Court for plaintiff (15 F.Supp. 715), the defendant brings certiorari. 

Reversed and remanded. 

Messrs. Harold L. Smith and Ralph S. Harris, both of New York City, for 
petitioner. 

Messrs. Irvin ‘Waldman and Alfred C. Bennett, both of New York City, for 
respondent. ‘ 

Mr. Justice McRryNotps delivered the opinion of the Court. 

In 1930 Southern Surety Company, a New York corporation, issued to John De 
Martini Company, Inc., a fidelity insurance bond and on the same day reinsured half 
of the risk with petitioner, Fidelity & Deposit Company of Maryland. The De Mar- 
tini Company claimed a loss. While this was in course of adjustment (March, 
1932), a New York court adjudged the Southern Company insolvent and dissolved 
it. Respondent Pink, Superintendent of Insurance for New York, took possession 
of its property and entered upon liquidation of the business. 

He allowed, but did not discharge, the De Martini Company’s claim. There- 
upon he demanded that petitioner pay half of it. This having been refused, he 
instituted these proceedings in the United States District Court to recover upon the 
reinsurance contract. Judgment went in his favor: the Circuit Court of Appeals 
affirmed; the matter is here upon certiorari. The facts are not in dispute. 

The contract between the two insurance companies incorporated the “standard 
form of reinsurance agreement” adopted by the Surety Association of America in 
1930. This form provides: 

“In consideration of the premium payable under section 1 hereof ——— herein- 
after called the Reinsurer, does hereby reinsure Fidelity & Deposit Company of 
Maryland, hereinafter called the Reinsured, under bond numbered ———., together 
with all riders attached thereto, hereinafter called the Bond, issued by the Reinsured 
in the penalty of ———~ Dollars, in favor of (obligee), and in behalf of 
——— hereinafter called the Principal, against loss thereunder and against costs and 
expenses, as hereinafter defined, and interest. A copy of the bond is or may be 
attached hereto, and is hereby made a part of this agreement. 

“The foregoing agreement is subject to the following conditions and provisions: 
[These appear in fifteen succeeding sections.]” 

Section 4, copied in the margin,’ contains the following, among other things: 


1 Introduction—‘Does hereby reinsure — against loss.’’ 

Section 3: 

“3. Unless otherwise expressly agreed, the amount of liability retained by the Reinsured 
at its own risk both when this agreement is made and at the time of any breach of the bond 
resulting in a claim thereunder shall be: 

““(a) If the bond be other than a depository bond or blanket bond, in no event less than the 
amount ceded hereunder, such retention to be carried under the bond; or ; 

““(b) If the bond be a depository bond, in no event less than the amount ceded hereunder 
plus the amount of all reinsurance ceded by the Reinsured to the Reinsurer under any other 
depository bond or bonds issued by the Reinsurer in behalf of the Principal and effective at the 
time of any breach of the bond resulting in a claim thereunder, such retention to be carried 
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“The Reinsurer’s proportionate share of a loss under the bond, of costs and 
expenses as hereinafter defined, and of interest, shall be paid to the Reinsured 
upon proof of the payment of such items by the Reinsured, and upon delivery to the 
Reinsurer of copies of all essential documents concerned with such loss and costs 
and the payment thereof. The Reinsured may, however, give the Reinsurer written 
notice of its intention to pay the loss on a certain date, and may require the Rein- 
surer to have its share of such loss in the hands of the Reinsured by such date: 
provided, however, that the Reinsurer in any event shall have a period of forty- 
eight hours, after the receipt of such written notice from the Reinsured, to mail or 
otherwise despatch its payment; and provided further that in any such case the 
Reinsurer, if it desires to do so, may pay its share of the loss by means of a check 
drawn in favor of the obligee of the bond.” 

Petitioner’s counsel maintain that the standard form provides for insurance only 
“against loss”: that the reinsurer thereunder becomes liable only upon “proof of the 
payment of such items by the Reinsured, and upon delivery to the Reinsurer of 
copies of all essential documents concerned with such loss and costs and the payment 
thereof”: that payment by the reinsured is a condition precedent to the reinsurer’s 
liability. Sundry provisions in the form, indicated below, they say lend support 
to this view.” 

Respondent maintains that proof of payment is not a prerequisite to recovery. 

Both courts below thought that Allemannia Fire Insurance Company v. Fire- 
men’s Insurance Company (1908), 209 U.S. 326, 28 S.Ct. 544, 52 L.Ed. 815, 14 
Ann.Cas. 948, required approval of respondent’s contention. This was error. The 
defense was well taken and should have been sustained. 

[1] We do not question the general rules concerning liability of reinsurers 
announced in the Allemannia Case; but the liability under any written contract must 
he determined upon consideration of the words employed, read in the light of 
attending circumstances. 

Here the two insurance companies stood upon an equal footing; both were 
experts in the field. The language used differs materially from that found in the 
policy of the Allemannia Company. There is no ambiguity and no circumstance 
requires disregard of the ordinary meaning of the language. 

[2] The 1930 form provides: “The Reinsurer does hereby reinsure against 
loss.” The Allemannia policy declared the company “hereby agrees to reinsure.” 

Petitioner’s policy says: “The reinsurer’s proportionate share of the loss * * * 
shall be paid to the reinsured upon proof of the payment of such items by the 
reinsured and upon the delivery to the reinsurer of copies of all essential documents 
concerned with such loss and the payment thereof.” The Allemannia policy con- 


under any depository bond or bonds issued and/or any depository reinsurance or reinsurances 
carried by the Reinsured in behalf of the Principal; or 

“(c) If the bond be a blanket bond, in no event less than the amount ceded hereunder plus 
the amount of all reinsurance ceded by the Reinsured to the Reinsurer under any other blanket 
bond or bonds issued by the Reinsured in favor of the same insured and effective at the time 
of any breach of the bond resulting in a claim thereunder; such retention to be carried under any 
blanket bond or bonds issued and/or any blanket bond reinsurance or reinsurances carried by the 
Reinsured in favor of the same insured. The actual retained liability of the Reinsured as afore- 
said shall not be more than that ceded to the Reinsurer, whether it be primary or excess or partly 
primary and partly excess. * * * ” 

Section 4: 

“* * * The Reinsurer’s proportionate share of a loss under the bond, of costs and expenses 
as hereinafter defined, and of interest, shall be paid to the Reinsured upon proof of the payment 
of such items by the Reinsured, and upon delivery to the Reinsurer of — of all essential 
documents concerned with such loss and costs and the payment thereof. The Reinsured may, 
however, give the Reinsurer written notice of its intention to pay the loss on a_certain date, and 
may require the Reinsurer to have its share of such loss in the hands of. the Reinsured by such 
date; provided, however, that the Reinsurer in any event shall have a period of forty-eight hours, 
after the receipt of such written notice from the Reinsured, to mail or otherwise despatch its 
payment: and provided further that in any such case the Reinsurer, if it desires to do so, may 
pay its share of the loss by means of a check drawn in favor of the obligee of the bond. 

“The Reinsurer may inspect the original documents relating to claims and losses under the 
bond in the possession of the Reinsured. ; 

“The term costs and expenses shall mean all expenditures made in investigating and settling 
any claim under the bond; all expenditures made in procuring or attempting to procure restitution 
or recovery on account of any loss, costs, or expenses; and all expenditures made’ in prosecuting 
or attempting to prosecute any person causing a loss.under the bond.” 

Section 10: 

“The Reinsurer shall be entitled to share with the Reinsured, in the proportion defined in 
section 2 hereof, any collateral security or indemnity held by the Reinsured. * * * ” 
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tained no equivalent terms. It provided: “Upon receiving notice of any loss or 
claim under any contract hereunder reinsured, the said reinsured company shall 
promptly advise the said Allemannia Fire Insurance Company, at Pittsburgh, Penn- 
sylvania, of the same, and of the date and probable amount of loss or damage, and 
after said reinsured company shall have adjusted, accepted proofs of, or paid such 
loss or damage, it shall forward to the said Allemannia Fire Insurance Com- 
pany, at Pittsburgh, Pennsylvania, a proof of its loss and claim against this company 
upon blanks furnished for that purpose by said Firemen’s Insurance Company, 
together with a copy of the original proofs and claim under its contract reinsured, 
and a copy of the original receipt taken upon the payment of such loss. * * * ” 

As the standard form of 1930 was adopted twenty years after the Allemannia 
Case it fairly may be assumed that the dissimilar language employed was intended 
to impose liablity different from the one there found to exist. 

The judgment below must be reversed. The cause will be remanded for further 
proceedings. 

Reversed. 

The Chief Justice took no part in the consideration or decision of this cause. 





